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Gentlemen: _ Opinion No. 0-563
R A “Re: Censtitutionality of
Senate Bi1ll 75,

This 1s 1n reply to your request for an
opinion as to the cohstitutionality of Senate Bill
T5, which request was communicated te this Department’
by letter dated March 28,7 1939, from Honorable R. Emmett
Morse, Speaker ef the House.

The body ‘of Mr. Mbrse 8 letter reads as fol—
lows:

"I am attaching hereto a copy of Senate
Bill 75, which seeks to regulate Travel Bureaus.
It is wmy understanding and thé understanding of _
. the 'House that this bill has been passed twice and
on both occasions. has been declared unconstitutional.

“The Housé& Just voted for ume to ask you for an
opinien as "to the coristitutionality of the attached
bill. ' I will appreciate: your attention te this mat-
ter as seon as is possible.-

' One of the cardinal and elementary principles in’ -
the field of constitutienal law is that the propriety, wis-
dem,  and expediency ef legislation are exclusively matters
fer legislative determination. Recegnizing this principle,
we must, theréfore, assume thit, should the Legislature en-
act Senate B1ll 75 into law, such enactment wlll be a con=-
clusive determination by a preper beody as to the propriety,
wisdom, and expediency of such legislation. Thus the sele
question to be determined by this opinion is whether or not
such legislation, if enacted, will violate any provision of
the Texas or Urilted States Constitution.

, To illustrate the difficulties which attend the
proper determination of this question, we quote from the
opinion in Ex parte Martin, 74 S.W. (2) 1017, by the Court




House of Representatives, April 11, 1939, Page 2 (0-563)

of Criminal Appeals of Texas, where it is saild:

"It seems well settled that statutes may be
unconstitutional in their operation as to some per-
son and states of facts when not so as to others.”
Citing Singer Sewing Machine Co. v. Brickwell, 233
U. S. 304, 58 L. ed. 974, and other cases.

It is obvious that at this time we are unable to
predict with certainty the persons, if any, who may in the
future attack this proposed legislation as unconstitutional,
nor can we accurately foretell the state of facts which
such persons may present to the court in which such attack
i1s made. In the absence of such knowledge on our part, it
follows that we are necessarily unable now to predict with
certainty what holding will be made by the court, in the
event of such an attack. However, as the courts of last _
resort in Texas have heretofore in three instances render-
ed decisions as to the constitutionality of previous acts
of the Legislature which sought to regulate the same type’
of business as does Sénate Bill 75, we believé a fairly
accurate opinien can be rendered by a comparison of the
prior acts with Senate Bill 75 in the light of the decided
cagses.

T ‘In Ex parte Martin, T4 S. Wi, (2) 1017, by the .
Téxas Court of Orilihinal Appeals, the act found in Ch. 11%;
Acts 1st Called Session 4§3rd ILégislature (Vérnon's Annota—
ted Penal Code, Artf{cle 827d) was attacked by a party who
conducted a travel bureau and whose businéss 1t was to bring
together persons owning or operating automobiles with other
persons who- did not have automobiles but who desired to make
expense sharing trips with the owners of automobiles. A
charge of $1.00 was made by the operator for the travel
bureau for bringing such pairties tegether. Article 827d of
the Penal Code forbade any persci to engagé in the business
of the travel bureau unless the persen in charge of the motor
vehicle to be used in the contemplated trip had first obtain-
ed a chauffeur's license, and further required that said ve-
hicle be equipped with license plates and that the owner of
the vehicle had complied with all of the laws of Texas in
connection with the transportation of passengers for hire
on the public reads of Texas. Said Act further required
that an examindtion ef the public records of Texas be made
by any one centracting with the owner etc. of the moter ve-
hicle for a share-expense trip te ascertain whether such owner
has properly cemplied with the law as te chauffeur's license
and Yegulating the operation eof metor vehicles for hire. The
Court held the act to be uncenstitutional because it violated
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the Fourteenth Amendment of the United States Constitution,
also Section 19, Article 1, Constitution of Texas, which
latfer constitutional provision provides that:

"No citizen of this State shall be deprived
of life, liberty, property, privileges or immuni-
ties or in any manner disfranchised except by the
due course of the law of the land."

In holding Article 827d of the Penal Code uncon-
stitutional, the court used this language:

“# % % ag far as we can tell from the record
before us, this appellant was engaged in the useful
- and lawful .occupation . of selling information te.
private- citizens, the.conduct of which business was
~.neither in fact:or threat.- an infringement or tres-
pass upon the: health,. safety,.comfort, or welfare of"
the public. --He drove no .cars on the public roads
or bridges as a business. He made no contracts con-
-trolling the-share-expense-trips.of Lis- customers.
He so0ld information by means :of which the purchaser -
- thereof was related to the seller only se far as - -
pertained to-the route-expected to be-taken by each - .
‘or ‘both. He gave .no guaranty as to the good or bad -
- character of:the :parties thus put in touch-with each
“'-?other, or: as to the kind or quality of their vehicles.

- :"We are further,constrained to hold the provi--
"Biona -of said act unreasonable.: 'Same-forblds the .
.8ale of information by appellant, unless and.untll ..

the operator of the car intended.to be used-on the .
share~expense. trip shall-have obtained a chauffeur's,.
or driver's license'in accordance with existing laws.
of Texas.'! The only law possibly applicable, known

to this court, is article 6687, Revised Civil Statutes,
»1925, which requires one whose business 1s the operation
of:a car for hire to take out a license and pay there-
:for, in teken of which he receives a badge which he is

- required to wear when so engaged.- It would not require
- reasoning to make plaln the fact that the immedlate ef-
.- fect. of attempted application of this state would be to
= put -appellant out of business; for the parties to whom
-he sold the information were not hired drivers of pub-

lic cars engaged in the business of transporting pas-
-sengers for hire, -but were and are private persons,
.Griving their own.cars,. or other private cars, as far
as this recerd shows, on their own private business,
-wheo for cempany's sake or economy's sake wished to form
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contacts with other persons by means of which the
expenses ordinarily incident to a motor car trip
might be shared between them, a proposition with
which appeilant has no other connection save merely
to bring the parties together. The fair effect of
the requirements of this statute would unquestion-
ably end the business of appellant, and this is re-
garded by us as unreasonable."

The Court concluded its opinion with this lan-
guage:

: . "Being unable to discern any ground of in-
terference with, danger to, or trespass upon, the
public morals, health, safety, comfort, or welfare
of appellant's business as shown to be cenducted,
and believing the act subject to the objJections above
discussed, the Judgment remanding this appellant will
be reversed and the appellant ordered discharged."”
.7~ iFollowling. the decision of Ex parte Martin, the
44th Legislature at its Regular Session of 1935 enacted |
- Chapter 325, Acts of 1935, which appears as Vernon's Annotat-
ed Statute, Article 9lle. .The constitutionality of Article
9llec was attacked in:the casée of Ex parte Talkington, 104 S.W.
(2d) 495 (Texas:Court of Criminal Appeals) by a person who was
in.a " similar-situation to the appellant in Ex parte Martin,
Article -9llc. among other things requireéd transpertation
agents ‘to- secire :licenses from the Railroad Commission of
Texas; made’ 1t unlawfil. for .one to act as a transpertation
agent without first. having secured such a license; required
the transportation agent to deliver to the Commission and te
maintain-in force a bond in the sum of $1,000.00, in such
form as the Commission may prescribe; “for the protection,
use and benefit of any person or persons who shall suffer loss
- or- damage by reason of the failure of any person or motor

. . carrier,  through whom transpertation may.be arranged or over

which tickets may be sold by the applicant, to properly fulfill
any contract er agreement for such transpertation which may

- have been:partially er wholly negotiated by the applicant.’
Article 9llc ~further required the owner of the moter vehicle
to file adequaté bonds or insurance policies with the Railroad
Commission, and further required the transportation agent te
request of the owners of the motor vehicle that Such. owners
exhibit to the agent a certificate frem the Railroad Commis-
sion certifying that such owner had on file in the Railroad
Commission's office. adeguate bends and insurance policiles.

- S
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In holding Article 911c¢ unconstitutional, the
court used the following language: :

"Bearing in mind what we have above set

out from the statement of facts showing the
business of appellant to be confined to selling
information, and that he ‘does not sell or nego-
tiate transportation, nor own nor operate any
motor vehicle over any highway in this State or
elsewhere, and doces not dictate or suggest the
terms or conditions upon which the purchasers
from him -of information shall contract with each
other, or whether they go by dirt read.or paved,
or what route they take, this law seems clearly
in violation of the. Fourteenth Amendment. to our
Federal Censtitution, and of Section. 19 'of our -
own Bill of Rights, in-that if prohibits. this .
man or any other engaging:in a:like occupatien,
upon the same:terms.and conditions,:because of.
requirements ‘unreasonable,: impossible ofaperformr
ance, without falir application;, and:prohibitive, -
and surrounds his attempt to engage in this
business with-conditions precedent and con-
comitant such as reveal themselves to a casual

- reader. of those partes or: of the statute which-
we have above. quoted.as being- of the kind ang-.-.
-character we: have Just*stated. :

. R The Gourt then proceeded to held that the- cendl-
tiens of the: bond required. by Article 9l11lc from transperta-
tion agents were unreasenable,‘arbitrary, and unconstitu-.
tional. The CGurt said. 3

L We have seen no clearer case of abridg-

ment of the rights and privileges of the citizens -
-of this state and of the United States; and the
invasion of the liberties of a citizen to engage
in and pursue a lawful buslness than appears in
‘this record. We call specilal attention to the
authorities cited:-in Ex- parte Hartin, eupra, and
the reasoning 1ndulged.

In €oncluding its opinion the Court discussed
the case of Bowen v, Hannah, 167 Tenn. 451, 71 S.W. (2)
672 and with respect te that case, said: ‘

"However, we find ourselves unable to
agree with our sister -court in some of its
“-eonclusions.. We see no parity between'the
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- law applicable to the business ef pawnbrokers, or
dealers in secondhand automebiles, or Junk deal-
ers, and the law here under discussion. Nor
are we quite able to follow the argument that
because men have picked up and carried hitch-
hikers who have turned out to be robbers, this
furnishes any reason to regard as dangerous
or to hold bad a2 law agalinst a business which
merely brings parties together, whe on their
on respensibility, and with no limitations
upen their investigation and .inquiry, if de-
gsired, may eventually enter openreyed into an
agreement to maka a trip together..

TWo msnths after the decision in-Ex parte Telk- -
Ingten,’ the Supreme Court of Texas in Martin et &1 v. Rail--
read Commissien, et al, 106 S. W. (2) 653, expressly fellow-
ed the epinion ef the Court of Appeals. and held Article 9llc
te be unconstitutienal, netwithstanding the fact that the
findings: ef-fact made:-by the trial cemrt were extremely faver-
able teo- ﬁhe.proponents ef the 1egislation,

Oour 1nqu1ry new turns to an.analysia of the pre-
visiens ef Senate Bill 75 and & céemparisen ef the previsiens
of Senate Bi1ll 75 with the previsions of Artiéle B27d ef the
Penal Code-and ef 9llc, Vernen's Annetated Civll Statutes,
in an effert te detérmine whether the changed previsiens ef
Sénate Bill 75 satisfy er fall te satisfy the ceénstitutional
ebjectiens and defects that were urged against previeus leglis-
Jatien and sustained by the ceurts ef Texébs. - Such analysils
of Senate Bill 75, in the light ef the cases queted frem at
length in this epinien, cémpels us te cenclude that Senate
Bill 75, if enacted in its present ferm and if attacked un-
der & set eof facts and circumstances similar te these pre-
sented in Ex parte Martin and the ether cases cited abeve,
will be stricken dewn by the court as unconstitutional.

. “'This- conclusion is reached notwithstanding bhe
fact that we heartily agree with the principle anneunced
in Henry v. Bates,. 260 S..W. 190 (Texas Court ef Griminal
Appéals) and cases there cited, te the effect that:

: “The autherity of the State Gevernment
te place restrictiens upen the exercise eof -
lawful vocation is tee well settled fer cen-
troversy. Citing numerous cases.

The basis for our. cenclusien 18 eur belief that
the coeurt will held the restrictiens. and requirements ef
Senate Bill 75, narticularly these contained in Section 3

-
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and 6 thereef, te be unreasenable and, therefore, uncen-
stitutienal.

Secdtien 3 prchibits the selling or offering feor
sale by any persen etec., for a compensatien of transperta-
tion for passengers ef any character. It further prehibits
the making of any centract, agreement or arrangement te pro-
vide, procure, furnish-.er arrange for any transportation,
directly or indirectly, whether by the selling of tickets
or of infermatien, er the introductien of parties, where a
consideration 1s received or otherwise. It further prohlbits
any person etc. from helding himself eut by advertisement, or
etherwise, as ene who performs any of the abeve prehibited
acts. ‘Sectien 3-then prevides that the prohibitiens ef. the
Act shall.extend te -all persons.-etc.-~'unless.such persen,. .
£irm, cerperatien, er-asseciatien holds.a broker's license .
issued by the Railroad Commissien of Texas, -autherizing
such transportatien the: act then further providestthatz

.- In the: execution or any contract, agreement ;
~er.arrangement: te:seéll, :provide, - precure; furnish.
or arrange fer: transpertatien ef- passengers froem.
one:incerporated city te-anether, whether directly -
or indirectly, .and whether by the selling er giving .
.ef infermatioen, er etherwise,.it shall be:unlawful .
for. such-persen-te:empley. any: persen, flrm,- corper-f
‘ation;rer:asseciation: epérating a metor vehigle or.
vehicles:who:er which.1s net:the lawful helder.. ef
an effective certificate of convenience and: neces-
sity 1ssued by the Railroad Gommissien of’ Texas.

‘ Section 3 of the Act further provides that;n

. "thhing herein contained ehall in any
manner: affect: the rights of private individuals
as 2 mere -incident te travel whe are net. carriers ..
for hire-te enter inte agreements er. arrangements
for transpertatien-en a share-expense plan where
in such negetiatiens er arrangements the services
of & breker, as herein: derined -de ' net: intervene
or are. mnet: used.ﬁ;_f‘ : . ‘ , )

Section 6 prcvides that ne 1icenae shail~ieeue by

the . CQmmissicn, ner shall any license rem2in in ferce, unless
the broker shall have furnished a bend.er eother security ap-
-proved by. the Commissien,. in such form and amount as .the.
Commission may prescribe .cenditiened feor -the pretection cf
the general public -and:which will insure financial-reSpcnsi~
bility for. all: acts ef said. breker for-which -such breker..
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would be legally liable, “"and further cenditioned to require
the supplying of authorized transpertation and authenic in- -
formation in accordance with contracts, agreements or arrange-

ments therefor with authorized carriers, authenticated copies
of which contracts shall be filed with the Rallroad Commis-
sion.

The effect of Sectlon 3, in our opinicn, 1is to
prohiblt the holder of a properly issued broker's license
- from performing any act which directly or indirectly ar-
ranges for, procures or provides transportation for ancother
'uniess such arrangement etc. for transpertation is made with
a -person, firm or cerporation regularly and lawfully engaged
in the transpertation ef passengers for hire, as evidenced .
by & certificate ‘of :convenience and necessity issued: by the
Railrocad Commissien ef TPexas. -Seotion 6 exempts private in-
dividuals-frem the prohibitions:ef the Act only when the ser-
vices of & broker dé¢ noet intervene or are net used.. .Thus .
Senate Bill 75 makes it unlawful for any persen, whether
holding a breker's license or net,.to-assist in bringing
persens together fer:the purpese ef.making:share-expense
tours,” and such bill further wmakes.it unlawful ‘fer any pri-
vate. individual whe ‘desires’te make-8 share-expense.tour te
use the services of:a breker. - If the language used in Sec-
tion 3 1is-net intended  to have the meaning we have - -ascribed
to 1%, then we are at a loss te understand.the meaning of
such language and 4n such'event, we,. ef-necessity,: would be
required ‘to-held that Sectien 3 is" veid- because ef’uncertain-
ty, ambiguity and: vagueness. }

The.cendition ef.the bend required by Section
6 of the bill makes a licensed broeker liable fer the ful-
fillment of any transpertatien centract er arrangement even
though his centract er arrangement- is independently made by
a metor owner and a traveler and.even theough the- breker takes
ne part in the making ef said ‘centract other than te intro-
duce the parties whm make such centract.

- It 18 our epinion that the eourts whieh struck
down as- uncenstitntienal 827d eof the.Pénal Cede and Article
Olle of Vernen's Annetated Civil Statute will reach the
same conclusion with respect te Senate Bill 75, if an at-
‘tack is made thereen by persens whe are able. te. prove that
the cenduet of théir business is free:frem. the evils, irre-
gularities, and abuses”that are eutlined in Seetion 15 of
Senate B1ll 75. We express this opinion because we belleve
that the effeet of ‘the previgien ef Sections 3 and. 6 of . -
" Senate B1ll 75 will be held by ‘the. ceurts te be subject te
the same censtitutienial ebJectiens:-and defects that were
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condemned in Ex parte Martin and in Ex Parte Talkington,
as revealed in the opinions of those cases which we have
quoted at length.

We are alse of the opinion that Section 11 of
the Act is subject to attack as being unconstitutional.
Section 11 makes it a misdemeanor for any person to
vielate or faill to comply with Senate Bill 75 or any rule,
regulation, order or decree of the Commission promulgated
under the terms of the Act. Punishment for violation is
fixed by fine of not less than $100.00 and not more than
$200.00, and -the vielations occurring on each day are de-
clared to be a separate orfense.- Section 3 of the Act .
provides that the Commission: “shall prescribe such rea-
senable-rules .and regulatiohs .as. may:be-found necessary. - .
Nowhere. in-Senate Bill. 75 18 provisien made for the giving
of notice‘as-to.-the rules and regulatiens-te.be promul- - .
gated by the Commissien;:nor is any. limitatien-or restric--
tion placed upen: therautherity:te: promulgate rules and reqf
gulations other than-that:.such. rules: ’shall be- reasonable .
In eur opinioen:Section 1i1:in its present ferm 1s veid,: bex
cause: it violates:thexwell -settled- censtitutienal&require—-
ment-that. before’ 'theavielation: of rules promulgated by a -
Commission. or. ether: regulatery body .ef. the Government
can be made a penal:effense, reasonable notice must .
be given of such rules and the act or omission cendem--.
ned must be defined with reasenable certainty by the Legis-
lature. This-principle:is:well expressed in M. K., & T. Ry.
Co. v. State, 100 Tex. 420, 100 S.W. 766, by the Supreme
-Court-of Texas): -and In Ex- parte Leslie, 223 S. W. 227 by
the Texas Court of Criminal Appeals. In the case last cifed,
the ceurt said:

"A cempleted law, if penal in its effect,
rmnst define the act or emisslien denounced as .
criminal with seme degree eof certalnty. And
i1f by the law one is, as in the present case,
commanded te do some affirmative act, due
process of law requires that he be given rea-
sonable notice as a predicate te his. punish- -
ment for fallure to cemply with.the demands., .
In cenferring upon an instrument of gevernment,
such as the live steck sanitary commissien,
the power to make rules, the nenobservance of
which censtitutes a criminal effense, 1t is
deemed necessary that the Legislature define
the power and place limitatiens upen the au-
thority te premulgate rules, to the end that
they may net be lacking in the essential ele-
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ments of a law denouncing an offense.’ Citing
numerous cases,

We, therefore, answer your inguiry as to
the constitutienality of Senate Bill 75 by stating that,
in our opinion, such bill in its present form will be
held by the court to be unconstitutioenal.

~ In conclusion we will state that we have
recelved a great deal of informatlion and assistance
from written brilefs furnished to us by lawyers, notably
Mr. T. S. Christepher, who have had previous experience
in litigation invelving the constitutionality of the
1933 and 1935 Aets, which are referred to in this
opinien. - In erder that there may be ne confusien with-
respect to.the scope of this opinieh, we will further .
state we believe 1t te be settled beyond the pessibllity .-
of doubt that the operatien of a travel bureau is a
business which can preperly be regulated by the legis-
Jature, if-the Legislature deems.regulation desirable.
The effect of this epinien is simply to -state that, ..
in:eur epinien,the methed and means - of ‘regulatioen pre~
vided feor in Sectiens 3, 6 and 11, Senate Bill 75, will.
be held to be unreasonable and uncenstitutienal by the -
ceurts which struck dewn the previons 1egislatien re-
ferred to. .

%Xburs very truly, .
'AITGRNEY GENERAL OF TEXAS
By /s/ Rebert E. Kepke
L Robert E. EKepke
REK:BTizt e ' . Agsistant
APPROVED:

/s/ Gera.ld C. Mann "
ATTORNEY GENERAL OF 'I‘EXAS



