OFFICE OF THE ATTORNEY GENERAL OF TEXAS

Honoradle Allen €. Wilson
County Attorney

AUSTIN

, ar um
svern. the retention
ot l tm uuuma

hmormnl, 1939, in
ppartment as to whether .

nteor county, apon judgments recoversd
by him; and the clerk of the court in which
said jrnsmnta are repndered shall be entitled
to five per cent of the amount of said juig-
ments, to be paid out of the amount when col-
lected.

*The sheriff or other offloer who col-~
leots money for the State or county, under
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any provision of this Code, except jury
fees, shalil be entitled to retein five
per cent therecf when collected.™

ATticle 4025 of the Kevised Civil Statutes concerns
the Fish & Oyster faws and was passed many years prior to the
enactment of the Guame iLaw in 1925. This srticle is now a
part of Title €7, which is entitled Fish, Oyster, Shell, etc.,
it reads as follows: -

"0f all fines coliscted for infmotion
of the fish and oyster laws, ten per cent
shall go to the prosecuting attorney, and
the residue thereof shall g the general
fund of this State. All funis collected by
deputy commissioners eslong the coast for reg-
ister certifieates, licenses, and rents for
locating private oyster beds, and such other
charges relating to the £ish and oyster laws:
as may be pres¢ribed, shall be by such dep-
uties paid over weekly to the Commissionsér,
who in turn shall desposit the same monthly
in the State Treasury to the credit of the-
gensral revenus fund.* '

The 39th Legislature in Regular Session in 1920 en-
acted what is commonly called the game law, - This Act was en~
titled "Relating to the preservation and propagation of all ™
wild animsls, wild birds and wild fowls of this state.” It
was numbered Chapter 172. Section 42 of this Act is now Artlcle
912 of the Penal Code, and reads as follows:

*It shall be the duty of sny justice
of the peace, ¢lerk of any coart, or any
other officer of this State, receiving
any fine or penalty imposed by any court
for violation of any of the laws of this
State pertaining to the protection apd
conservation of wild birds, wild fowl,
wild animals, fish, oysters, emd other
wild 1ife, within ten days from and after
the receipt or collection of such fine orx
penalty, to remit same to the Game, Fish -
and Oyster Commission at Austin, glving
docket number of case, name of psrson
fined, znd seotion or article of the law
under which conviction was secured, when .
such laws are required to be enforced by
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the Game, Fish and Oyster Commission.”

On April 29, 1926, Honorabdble C. L., Stone, Assistanot
Attorney General, wrote an opinion on this question which reads,
in part, as follows:

"article 4025, Revised Civil Statutes
of 1925, provides that of all fines col-
lected for infractions of the ¥ish and
Oyster lawa, 10 per cent shall g to the
proseouting attorney and the rosi.du there-
of shall go. to the goneral fund of this
State, Our comstraustion of this Statute
is that 10 per cent or-nxmn .go)lected
for infraoctions of the M ﬂntor laws
of this State 10 per cent’ lluﬁ.utoth
proseouting attorney, and that a Ju zm
of the peace, @unty olerk, she s OOR=
stable, or other person making the nrrut
would not be entitled to any part of such
fines., This is & special statute and pro- -
vides that 10 per cent mu go to tho
prosecuting a.ttomy. C iy

"Asz to infractions of the Guu law,
there doss not appsar to be any speeial
provision made, and the provisions found
in Articles 950 and 951, Code of Oriminal
Procedure, would govern where fines were
oollected for. Mactiou or viohtion of -
the Game laws, * e

On September 24, 1938, the Bomablo Harry 8. l'onul.
uautant Attorney Gcnorai wrote am opinion which overraled in
part the opinion of MNr. Stono. A portion of this latter opimion
reoads as follows: - o

*The writer's attention has been
direoted by you to a letter opinton,
dated May 1st, 1926, by D. L. Stone,
who was at that time an Assistant Attor-
ney Gensral of Texas, which coniatrues Art-
joles 950 and 951 of the -Dode of Criminal
Procedure to bs applicabdble to eriminal
suits for Infraotions of the game laws.,
In the writer's opinion, mish construetion
is erroneous, and therefore is horeby ex-
:pressly overruled and withdrawn., Articles
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950 and $51, as amended, of the Code of
Criminal Procedure, are general statutes
which are applicable only in the absence
of specific leglislative enacotments to the
contrary. Article 912, Penal Code, supra,
iz clearly and unequivocally epplicable
to the specific sudbjects eontained in its
proviasions, and it obviously evidences
the fintention of the Leglslature that all
fines or penalties derived from those
eriminel cases for viclations of laws
which psrtata to the pretestion and comn-
servation of the wild life of Texas,

shall be remitted to thcﬁ.::lﬂ.lht
Oyster Commission. Inthe ter's op~
inion, this last tiomed Artieles must
be read and conimu in sonjunotion
with, end 1: the light of ,. the Wuim
of -Artiole 4025, supra, which evidences
the inteation of the Leglalature for the
Game, Fish & Oyster Commission to retain
all except 10 per sent of the fines and
penclties which are reguired by law to

be remitted to ths Gems, Fish & Oyster
Comnission, and that such 10 per cent 1»
entitled to be Teteived by the yroncat&ns
nttomay in each individual case.,” -

Articloﬁltofth-l’udﬁehmcuetﬁto Sare
. of the disposition of fines oollested for viclations of Cans
law, It is the opinioca of this Department that the jon was
Qorrectly answered by Mr. Stone in his opinion, eles 950
el 951 of the Gode of Criminal Procsdure are gemsml statutes

. and would apply in the sbsence of any specifiec statute treatiag

of the sams subject matter., ¥e cannot egree with jr, Pollard's
statensnt that Article 4025 of the Revised Civil Statutes applies
to fines collected for violation of the GCams law. This Articls

. speoifically appliea to infractions of the Fish & Oyster lLaws .
and makes no mention whatsoever of the Game laws. Wity the ex-
esption of the provision in Article 4025 for the retention of

ten per cent of the fines as attorneys fees, Articla 912 of the
Penal Code treats of the sume subject matter as Article 4025,
Article 912 states that in cases where fines are received for
violation of the Game laws the same should be remitted to the

-~ Geme, Fish & Oyster Commission at Austin, “giving docket number

.of case, name of person.f iped, and Sestion or Article of the law
under wh:l.ch oqnvietioa, wap ueured", As Artiole 4025 does not
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" apply to the Game laws, the general statute, namely Article
950 aend Article 951 of the Code of Criminal Frocedure, must be
read into article 912 of the Fenal Code.

Our construction of Article 912 is furthsr emphasized
by Article 923qq of the Penal Code. This Article was originally
Section 10 of Chapter 177, Acis of the S9th Leglislature, 1926,
and it went into effact the same day that Article 912 went into
offect. The title of Chapter 177 was “Regulating the Ki
Trapping and Taking of rur-Buring Anlmals*. Section 10 of said
Ael reads as follows:- . :

1111 moneys ¢ollected fyom the Lines

th
gams laws in gomd provided county attor-
nsys shall receive ten per centum and officers
- - making oollection five per centum of sy fives
. or £ine assessed for viclation of this Aet,”

It 1s the opinion of this Dapartswnt fmt fines collect-
he Gane laws relating to fur<bearing animals should be
Temitted after dedust m the ecnd.nim m ont h mm ‘923¢Q.
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