OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €. MANN

ATTORWEY SEWNERAL

4April 14, 1939

Hon. Charles T. Eanister
Criminsl District Attorney
Navarro County

Corsicena, Texas

Dear Sir:

e r,mﬁ"
Meoreas the prbpedti.on uhioh

5ed- upon now would be. for and -

: ah!.titins the sale of Deey ceontain~

-'l.ant oxoeodlng.raur t(ﬁ} per centum

The relevant part of Article 866-40, of the
Texns Liquor Control Aot, perteining to 10«1 option elec-
tions and the submisslion of issues, reads as follows:

‘“In areas where the sale of beer contain~
ing aleohol not exseeding four (4%) per centum
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by weight has been legalized and all other al-
cokolic bevereges are prohibited, the follow-
ing issue shall be submitted in any prohibitory
election: (1). *'For prohibiting the sale of
beer containing amlcohol not exceeding four (4%)
per centum by weight,' and *Against prohibditing
the sale of bcer containing alcohol hot exceed-
ing four (4%) per centum by weight.'"

.- Article 667-1 of the aot, defining the ternm
"doer" reads: - . '

"(b) The term 'beert' smeans a malt bever-
age containing one-half of one per cent or
. more of aleohol by volume and not more them =~
four (4%) per cent of aleghol by weight, and -
shall not be inclusive of any béverage iccigqu
nated by label or otherwise by any other name.
than beer." [

. ¥We have been unadbls to find any case in point
as to the jdentical question raised in your reéquest. The
ocourts seem to have dedlared in Flowers vs. Shearer, 10Y
SW £2nd 1049, error dimifased, and the ogag,];knrc‘e& al
vs. R on, 118 SW Znd Y14, eited in youriletter, that
. eny ballot whish will suffiofently inforam the voters as
to the issues submitted and 4t the same time intelligently
express the will of the voters may be used. We have viewsd
the authorities submitted by you, the Akers case, suprs,
and Adamson vs. Conally, 112 SW inl £87, and :these cases
unquestionably furnish e sbound guide as to sudmitting the
proposition for such prohibitory election under the adove
seotion (1), Article 666-40, o o -

The gravemen of the offense as expressed by the
ballet legalizing such sale heretofors and under our pre-
sent ballot, being substantially the smme, would be the
unlswful sale of a malt beverage oontaining one-half of
one par cent or more of aleohol by volume, end which would
in our view have sufficlently been presented in the issues
to the yoters, The Texas Liquor Control Act has provided,
as.p yigad by the constitutional provision, Article 16,
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Section 20, that ccunties may hold elections and by
mgjority vcte of those voting, determine from time to
tine wvhether thue sale ¢f intoxicating liquors for bever-
age purposes shall be prohibited or legalized within
their prescribed limits and we are inelined to believe
thet under the tallot as authorized, should a majority
of those foting te for prohiblting the sale cf beer,
that such would include all persons handling thereto-
fore legalized 3.2% beer.

: It is, therefore, the opinion of this Depart-
ment that where a county 4dry by local option .and baving
subsequently legalized the sale of 3/2% deer, votes by -
majority votes for probibiting the sale -of beer.congpin
ing alcohol not exseeding four (4%) per centwn Ly waight
in subsequent election, a comviotion under.said logal ™" -
option law could des sustained, ST T

R Trusting that the forsgoing aﬁsuaré soufﬁiﬁé;‘”
quiry, we remain - R S N
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