OFFICE OF THE ATTORNEY GENERAL OF TEXAS
' AUSTIN

GERALD C. MANN April 17, 1939

AYTORNEY GENERAL

- - F e )

Mr. I. Fredeoki
County Auditor
Galveston County
Galveston, Texas

Dear Bir:

Opinion No. O-~6)1
Re: Jees of Justioce o

Your request for an op - 8 )
the valldity of sertain enumerated 1igted fees of ‘vhe Jusiiice
of the Psace of Precinct No, 7.6L County, Texas, as
shown more fully by your eno 3 {ved by this
Department.

Your lestter

Rig ds, Justice of the

‘ on Bounty, which has deen gertifisd
to by the Justice\of the FTeace, a8 well as by the County

g his assisjant

that Cases Nos. 187, 188 and 177,
. how three separate charges, but
whieh X wud : sas”through violetion of the highway

- she same time, The sams applies to Cases Nos.
dell Blake; 171 and 188 - H. Ruttinger; and

I understand from the County Attorney that a warrent
of arrest was iasuad after defendants falled to appear for
triad on the notice that was served by the officer making
the arrest,

‘wThe Trisl fess for Justices of the Peace are provided
for in Article 1052, C. 0. P., Rsvised Civil Statutes 1925,
as amenied, -

*Your opinion is respectfully requested as to the
aeorreotness of the fees claimed end I would appreciate an
aarly ryeply with reference tc sams.”
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. You send an enclosure which is a eopy of the account
of the Justice of the Peace for Presinct Ko. 7 of Galveston
County for the. month of March, 1939, which is dated April 1, 1939,
and which shows aome ninetesn sases as having been tried and
finally disposed of by said Justice of the Peace and said Justice
of the Peace contends that he is entitled to the sum of $42.50
from Galveston County for his services, at the rate of $2.50 per
case tried and disposed of by him, )

“ Article 1052, Code of Criminal Procedure of the State
of Texas, reads as follows:

. "Three Dollars shall bes pald by the county to the County
Judge, or Judge of the Court at law, and Two Dollars and
4Lty cents shall be pald by the county to the Sustice of
the Peace, for each ¢riminal sction tried and finally dis-

~ posed of before him, Provided, however, that in all cqunties
having a population of 20,000 or less, the Justice offthe
Peace shall receive a trial fee of Three Dollars. ch Judge
of Justice shall present to the Comxuissioners® Court of his
oounty at a regular term thereof, a written account specifying
each eriminal action in which he claims such fee, certified by
such Judge or Justice to be sorrect, and filed with the County
Clerk. The Commissionsrs' Court shall approve such account
for such amount as they find to bhe correct, and order a draft
to be issued upon the County Treasurer in favor of such Judge
or Justice for the amount so approved.  Frovided the Commis-
sioners' Court shall not pay any acgount .or trial fees in
any cass tried and in which an acquittal is had unless the
8tate of Texas was represented in the trial of sald cause by
the County Attorney, or his assistant, Criminsl Digtrioct
Attorney or his assistant, and the certificates of 4 Attorney
1s attached to said account certifying to the fact that sala
cause was tried, and the State of Texas was repressnted, and
that in his judgment there was sufficient evidence in sald
cause to demsnd a trial of samezf -

. Article 792, Pensl Code of Texas, reads as follows:

: *Yiolation of promise to appear. In case of any person
arrested for violation of hhe preceding articles relating to
spesd of wehicles, unless such person 8o arrested shall demsand
that he be taken forthwlth before a ocourt of competent jJuris-
dietion for an ¥mmediate bearing, the arresting officer shall
take the ligenss number, name and make of the car, the name.
and address of the operator or driver thersof, and notify
such operator or driver in writing to appear béfore a desig-
nated sourt of competent Jurisdiction at a time and place to
.be specifisd in such written notice at least five days subse-
quent to the date thereof, and upon the promise in writing of
such person to appear at such time and place, such officer
shall forthwith release such person from custody. Any person
wilfully violating such promise, regardless of the dlsposition
of the charge upon which he was originally arrested, 1 be
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"fined not less than five nor more than two hundred doliirs.*

Article 424, Code of Criminal Procedure of Texas, reads
as follows:

*Whenever a defendant is bBound by reocognizance or bdail
bond to appear at afy term of a eourt, and falls to appear
on the day set apart for taking up the eriminal docket, at
any subsequent day when his case comés up for trial, a for-
Tfeiture of his recognizance or ball bond shall be taken.”

Article 425, Code of Criminal Procedure of Texas, reads
as follows: _

"Manner of taking a forfeliture. Recognizances and ball
bonds are forfeited in the following manner; The name of the
dofendant shall be called Yistinctly at the Bourt house door,
and, ‘1f the defendant does not appear within a reasonable
tims after such call is made, Judgnment shall de entered that
the State of Texas recover 0f the defendant the amount of
‘money in which he is bound, and of his sureties, the amount
‘of monsy in which they are respectively bound, which Judgment

- shall state that the same Wll be made final, unless good
sause be shown at the next term of the eourt why the dsfen-
dant 414 not apprear.” L '

- Articde 428 of the Code of Criminal Procedure of Texas
reads as followa:

»Citation to suretles. After ths adjourmment of the
court, a oitation shall issue notifying the sureties or the
defendant that the recognizance or bohd has been forfeited,
and requiring them to appear at the next term of the court
and show cause why the same should not be made final. It
shall not be necessary to give notice to the defendant.™

It is noted that in the ascocount of the Justice of the
Peace, smubmitted with your request for opinion, there appeers
case No. 178, Angelo Samartino c¢harged with "forfeiture of bail®”,
which ¢ause appears to have been tried by the Justice of the Feace
and the defendant found not guilty for which the Justice of the
Peace, in his account, filed his bill for the sum of $2.50 and
also, case of the State of Texas vs, V. Samartino, Ko. 179, wherein
it appears that he also was charged with Qiforfelture of bail™,
and likewise was tried and found not gullty by the Justice of the
Psace, for which the Justice of the Peace filed his aocount for
$2.50. TForfeitures of ball are not corimina)l cases, The proceedings
to forfeit ball are clvil actlons, slthough they arise out of a
oriminal case. The purpode of bail 1s to insure the presence of
ths defendant ag:bifistrial, To insure this presenoce the defendant
and his sureties onh his dbond or recognizance are penalized by the
forfelture of thelr bond or recognizance to the pecuniary extent
of the amount of the bond. '

.
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It is the opinion of this Departasnt that the fees in
these cases, No. 178 and No. 179, are not fees allowed to the
Justice of the Peace by law and -hould not be paid by the eounty
to the Justice of the Peace. ,

Galveaton County has a population in excess of 20,000
inhabitants. The Justice of the Peace of Calveston County is
entitled to the sua of $2.50 for sach eriminal action tried and
finally daisposed of before him. The Commissioners' Court is not
authorized to pay any account for trial fees of the Justioe of
the Peace in anhy cese tried and in which an aoquittal is had
uniess the State of Texas was represented in the trial of sakd
cause by the County Attorney, or his assistant, Criminal District
Attonney or his assistant, and the certificate or sald Attorney is
attached to sald account, certifylng to the fact that sald sause
was tried, and that the State of Texas was represented, and that
in his :udgnsnt there was suffiolent evidence in sald cause to
demand a trial of same.

The certificate of the county Attorney or Gntvt'ton County,
Texas, is attashed to the acsount of the Justice of the Peacs,
wherein such County Attorney eerfifies that he has examined the

" asccount of the Justice of the Peace and that he certifies that all:

gases that were tried and soquitted as reported in said account

- that the Stats of Texas was represented therein by the County
Attorney and his assistant, and that in the Judgment of the County
Attorney there was sufficlient evidence in each of sald ozusea to
dcnand a trial of the same.

: Therefore, you are respesctfully advised that it is the
0p1n10n of this Department, that under the factsasubmitted,
eonsidered together with tha certificate of the GCounty Attorney of
Calveston County, Texas, and the sworn affidavit of the Justice

of the Peace of Prccinct No. 7 of Galvesten County, Texas, that
all of the fees in the enclosed account should be paid to the Justies -
of the Peace of Precinct Xo. 7 of Galveston County, Texas, with

the exception of Nos. 178 and 179, as sbove shown. _

Trusting that this answers your inquiry, we are
| Yery truly yuﬁrs |
ATTORNEY GENERAL OF TEXAS
(Slgnad) WM, I. FANNING
A Wa. J. Fanning .
Assistant
W AW |
APEROVED:
(Signed) GERALD C. MANN

ATTORNEY CENERAL OV
OF TEXAS



