OFFICE OF THE ATTORNEY GENERAL. OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GEMERAL

'
ek

Hon., Gec. W, Cox
Stete Health Officer
Austin, Texsas

Deer Sir:

Re: An interpretation of the Tuw
set forth therein, and definit
powers of local % 3.
ment thereof,

_ spéh nuormuq.‘t tmm,

oY jove Stats Conat, Art, perait such
convidiion, or have any bearing whatsoever on
¢ase ina point-tmplai.nt ter viohuon of quare
antine rasguletiozs?

_ "Art, 4477, Rule 7 of thse mturr Code pro-
vides: Health authoirity shall placard all
houses where sontagious uuwm extasts (in the
case in point §.P, nithzn jurindtctien,
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Ply placing & yellow flag or card not less
than eight inches wide and twelve inchea long
with the words 'Contagious Disease'; apd the
quarantine regulations printed thereon, in a
consplouous place on said house.

"{3) would the placing, &8s above, & white
card with feollowing printed thereon meet re-
quirements? 'Querantine. Contegious Disease.
These premises are hereby placed under qQuaran-
tine in accordance with and subject to the
provisions of the Senitary Code of the State
of Texas. Penalty provided by law. By order
of County Health Offiesr.' If this does not
neet requirenents plesse give full infermation.

"Ruls 8 of SBanitary Code modified Guaran-
tine (under this is 8.P.) prohibiss entrance
or exit from the patient's room or house ex~
gept certain mesbers of the family under rules
presoribed by the health authorisy.

*(4) Does that mesn the Health Officer may
prohibit any menmber or all members of the fan-
ily from leaving the house or premises, if in
his judgment sush pernit to leave might jeo-
pardige health of others? '

YArt. 4460, Revized Oivil Statutes of Texas,
provides for a county quarantine where the
eounty shall furnish medieines, provisions and
neceasities and medical attention et sounty ex-
pense,

*{8) Does this a 10 single house quar-
entine, or does it apply only when, as the law
states, the Commiasioners' Court may desm sueh
quarantine for the bdest interest of Publie
Health, ete.? If i% applies to the individual
house quarantine, does it mean such to apply
in all cases, or only where such help be
asked by family quarantined? If it appiles to
individual house, &8 above, iz 1t obligato
on part of Health Officer to report all su
quarantines tc the Qounty Judge, or cther mem.
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ber of the Commissioners' Court, and agk that
auch officiel sce thet above ocnditions are
met, fanily cared for as ebove? And if such
is meaning is the quarantine affeoted (velid-
ity I mean) if county authorities do not go
seeé what is needed?

"Please let me have your ruling on the Ar-
ticles, and (6) your definition as to powers
of local heslth officers in the enforcement of
querantine laws for the protection and health
of the people.”™

Article 782, Vernon's Annotated Criminal Stat~
utes, reads as follows:

*Whoever shall violate any provision of the
Sanitary Code of this State, other than those
relating to vital statistios, shall de fined
not less than ten nor more than ome thousand
4ollars,." :

Artiele 78la, i4., provides:

"That any person, who for himself or as an
offiser, agent, or employee of any other person
or of any corporation eiufnrtncrshxp. a) shall
inter, ocremats, or otherwise finally d4ispose of
the dead body of a husman heing, or t the
same to be done, or shall remove said body from
the primary registration distriet in whish the
desth ccourred or the body was found, without
the authority of a burial or removal permit is-
sued by the looal registrar of the distriet in
which the death gecurred or in which the body
was foundj or (b) shall refuse or fail to fur-
nish correotly any iuaformation in his possession
or shall furnish false information arfecting any
sertificate or record; reguired by this Actj or
(¢) shall willfully alter, otherwige than is
provided by 3Secticon 18 of this Aoct*, or shall
falsify any certifigate of birth or death, or
any record established by this Aet} or (ds being
required by this Aot to £111l out a certificate
of birth or desth and file the same with the
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locel regiatrer, or deliver 1%, upon request,
to any peraon charged with the duty of filing
the same, shall fail, negleot, or refusze to
perform such dAuty in the manner recuired by
this Act; or (e) bdeing a local registrar, dep-
uty registrar, or subregiatrer, shall fail,
neglect, or refuse to perform his duty as re-~
quired by this Act and by the instructions,
and direotion of the state registrar thereunder,
8hall be deemed gullty of a misdemesncr and up-
on convietion thereof shall for the first of-
fense be fined not less than five dollars ($3.)
nor more than rifty dollars ($50.), and for
each subsequent offense not less than ten d&ol-~
lars {$10.) no¥ more than one hunired dcllers
($100.}, or be imprisoned in the county jall
not more than sixty days, or be both fined and
impriscned.* - A
"In answer t0 your first qQuestion, we advise that
after an extended searsh through the authorities, espec-
ially Vernon's Annotated Oriminal and Civil Statutes and
the Texes Digest, we have faliled to find any reported
case involving a convietion under Article 782, supra,
for a violation of any provision of the Sanitary Code of
{ez:a, as enscted in Artiole 4477, Revised Oivil Statutes,
985, : ’ _ _

Seotion 28 of Article 1 of the Texas .Constitution
provides: ' S

"No power of suspending laws in this Stats
shall be exercised sxeept by the Legislature.®

Texss Jurisprudence eomments upon this section
as follows in Vol. 9, p. 500: u

"Power to suapend the operation of a law may
not bdbe exercised exoept by the Leglslature., Ae-
cordingly, 1t is held that the Leglslature may
not confer authority to suspend & general law
of the state upon & munioipality or the voters
of a political sudbdivision."™

SAN ANTOKIO and A.P, RY., CO. vs, LESTER, 89 S.W,
758
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BROWN CRACKER & CANDY CO. vs. CITY CF DALLAS,
137 S.W. 348;

BAK:ZR va., COWlEAN, 188 S.W. 141

BURTCN va8. DUPREE, 48 S.¥W. 273;

EX FARTE MITCHELL, 177 3.%W. 9%3.

In reply to your second inquiry, it is our opin-
ion that Section 28 of Article 1 of the Constitution of
Texas would not have any application to eomplaintsg, pros-
ecutions, and convictions for viclations of any provision
of the Sanitary Code of Texas {Art. 4477, R.C.S8., 1925)
under Artiocle 782, Vernoan's Annotated Civil Statutes,

. Rule Y of the Banitery Code snacted by artiele
4477, Revised Civil Statutes, 1925, reads as fellowss

*Health authority shall ocard all houses
where contagious. disenses exist.~- Upon notiee
that smallpex, &iphtheria; scarlet fever, or -
other quarantinable disease exists within his
Jurisdiction, it shall be the duty of ‘the losal
health anthority to have the house in whigh
such digsease prevails plagarded n-*{_l_.g% a

ellow flag or osrd no% less than sight o8
EI. de and Twalve Inches long with the words ‘oon-
ous diseans' and the (uerantine yegulations
printed thereocn in a oonspisucus pldce on said
house.* (Underscoring ours). co

- With respect to your third question, Rule 7 of
the Sanitary Code of Article 4477, Revised Olivil atatutes,
1925, provides that the houss smanunoc for a eontagi-
ous diseass be placarded with "a yellow flag or card not
lecs than eight inches wide and twelve inches long with
the words *eontagicur disease' and the quarantine regu-
lations printed thereon in & conspieucus place on said .

" house.® A "white oard® would be:an expreds violation of
‘the plein and unambiguous language of the rule which

ealls for a yellow flag or ecard. . The words “thess prem-
ises are hereby placed under quarantine in accordance
with and subject to the provisions of the Sanitary Code
of the state of Texas., Penalty provided by law. By order
of ecounty health officer®™ sre satisfzotory with the ex-
geption of the feot that they 40 not meet the requirement
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of the statute that "the quarantine regulations" be
"printed thereon%,

This department is not in a position to advise
you explicitly es to what the "quareantine regulations"
should be. Rule 5 of the Sanitary Code sets forth the
"rules to gquarantine and disinfeotion™ and theese rules,
which distinguish between “absolute" and "modified"
querantine, should be followed in drafting "querantine
regulations® to be printed on the quarantine flag or
placard,

Rule 8 of Artiocle 4477, sﬁpru, reads as follows:

"Rules to quarantine and disinfection.-
The following rules of instruétion for the reg-
ulation of quarsantine, isclation and disinfee-
tion in the several contagious disesses, herein-
before mentioned, are to be observed by all
boards of healsh, health officers, physiclans,
school suparintendents and trustees, and others,
All heslth suthorities of counties, eities, and
towns in this State are heredy directed and eun-
thorized to establish looal quarantine, hold §n
detention, maintain isolation and practice dis-
infeetion as hereinafter pravided for, of all
sugh infected persons, vehicles or premises
which are infected or are suspected of being in-
toctog wi:} sny of the sbove nemed diseases when-
evar ifouna., '

*{(a) Absolu antine ineludes, first,
absolute ﬁ?ﬁﬁ!%!%%bn o% entrance to or exit from
the bullding or conveyense except by officers or
attendants authorized by the health authoritles,
and the plasing of guerds if necessary to enforee
this prohibitionj seoend, the posting of a warne
ing placsrd stating ‘contaglous disease,’ in a
conspicuous place or plages on the outsid. of

the building or eonveysnoej third, the prohibi-
tion of the passing out of any object or material
frox the quarantined house or acnveyence; fourth,
provision for eonveying the necessaries of life
und&atuaretul restriotions to thoase in quaran-
tine, "
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*(b) ¥odified cuarantine includes prohibi-
tion of entrence and exit, end in absolute
Quarantine except ageinst certdin mcmbers of
the family euthorized by the health authorities
to pasa in and out under certain definite re-
stricticns; the placing of & pleaocard as before;
isolaticon of patient and attendant; prohibition
of the carrying cut of any objeoct or material
unless the same shell have besn thoroughly dis-
infected.

*(e) Avsolute %.g;nttoa includes, first, .
the confinesen e patient and attendents
to one apartment or suite of apartments, to
whieh none dut authorized officers or attends..
ants shall have admissioni second, sereening of .
roon and satire house if nedessary with net:less
than 16-mesh wirs gausze; third, ths hibision
of passing out of the sick room of any objess
or material until the same has heen Foughly .
disinfected] fourth, protestioz of the alx.ef - - -
the houss by a sheet, kept sonsteatly:”
:om m-.; :h dais “u::nt aolu:;oa; wﬁh&* ;

oorway of the patient's rook of Tooms and.kesENe:; -
from the top of the door; fifth, if Aan the- ' -

opinion of the local health suthority :the:patiemy <.

oan not be treated, with reascnable Safeyy A0 w5~ "

the publie, at home, the resioval of ‘the pagient

and exposures te a .eontagious disesse hospital:

or pest heuse, . - - Lo TR

i S __Z:;,.

(4) Nodifiod isclation includes the oons
ﬁn-u‘nt a%o'%ﬂrgpgﬁ on attendants to one

TOOR Or suite orf Tooms, to whish moae hut suther-
ized officars or attendants ahall have admission,
but sllowing the attesdants to pass out of the
room after disiunfestion of person and esomplete
change of clothing; sereening as above mention~-
edj the prohivision of passing any cbjest oF ma~-
terial out of the sick room until it has been
disginfected; protecticn of the doorway as defore,

n(e) Specisl isclation inoludes, rlrit,
prohibition of patient from attending any place

*
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of public assemblage; second, the providing
of separate eating utensils for the patient;
third, prohlibition of sleeping with others,
or using the same towsels or napkins,

"(f) By complete disinfeation is meant dia-
infection during illness, under direction of
attending physician, of patient's body, of sll
excretions or disocharges of patient and of all
articles of clothlng and utensils used by
tient and after recovery, death or remo

i-mrution of walls, wodmk. rurnitm,
h.ddln" .“l

'(gl partiel disinfeetion !.l ulat u-- i
infection of discharges or exsretions of patients
and their elothing and the roenl om- o
pled dy the tioht durin; ul. mm-
scoring ours -

n -'ﬁ;-' ". ‘-".‘- L

As worded mlﬂon rour is not On“

clear to our nin& bt we advise that subdivision: (l) ot
Rule 6 defines "sbaclute quarantine” where the mexd
of the family are barred from entrance to or oxj.t rrou
the building or donveyance as well as al)l other perascas
by the health authorities, while subdivision (b) of luh
§ defines "Modifried qmmt!.no' d1ating ble frem
"Absolute Quarantine® in that certain mexhers of ¢the- rn-
1ly designated by the health authorities hIVt‘thQ-tuthﬂr-
ity to pass in and out of the house under cer
:1:0 restrictions within tho pom or tho h«lth nthor-

ties.

In answer t‘o your qnntien as we intarpret u
you are advised thet the health suthorities by umiuh-
ing an “Absolute quarantine® may prohibit all membars of
the family from entranes t0 or exit from the duilding or
conveyansce, whereas if a ™éodified quarantine® is estad-
1ishe€ certair members of the family must be euthorized
by the health authorities to pass in end out under eer-
tain definite restriotions., In every instance the health
authorities xyat declars the quarantine either *Absolute®
or "Modiftied™,

Article 4480, _Rcﬁ.aed Civil Statutes, 1925, pro-
vides: '
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“Whenever the commissioners ocourt of any
county has reason to believe that they are
threatened et asny point within or without the
county limits with the introduction or dissem-
instion of a dangerous, contagious or infecti-
ous disease that ¢an and should be guarded
against by cquarantine they may direot their
county health offiecer to declarse and maintain
sald quarantine egainst any and all such danger-
ous diseasegs; to establish, maintain and supply
stations or enmf- for those hdld in quarantine;
to provide hospitals, tents or pest$ houses for
those sick of eontegicus and infecticus disease;
to furniah visions, medioine and all other
things absclutely ssseatial for the eomfort of
the well and the convalescence of the siek., -
The county physician shall keep an itemiged ag-
sount of all expenses incurred by local
quearantine, and hias ecounty shall assume and pa
them as other claims against the counsy are .
Chartered oities and towns are embraced within
the purview of this article, and the mere faot
¢f incorporation does not exclude them from the
-proteotion against epidemic diseases given by
the commissioners court to other parss of thelr
respeotive gounties, The mediesnl officers of .
shartered cities and towns may perform the duties
granted or ocommanded in their several chariers,
but xmst be smenable and cbedient to rules pre~
soribed by the State Board of Health. %his ar~
tisle, however, must not be sonstrued as z_rout-
iting any incorporated town or sity from Ceslary-
ing, maintaining and paying for local quarantine."

- Answering your rifth inquiry, it is our opinion
that Avticle 4480, Revised Civil Statutes, L9238, provides
that the gounty shall furnish medical attention, provie-
sions, mediocine, and all other thi ‘absolutely essen-
tial for the comfort of the well and the sonvalescende
of the sick whenever the gommissioners’ geurs of the eoun-
4y orders the health suthorities $o dsclare and maintain
& quarantine, whether it epplies to a single house of
the entire county. It is entirsly within the diseretion
and judgment of the county sommissioners' cowrt as to.
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whether or not the cocunty quarantine in respect to a
single residence or many be estadblished, &nd the expense
sonnected therewith be sssumed. The cuarantine is at
county expense only when the coxmissioners!' ocourt acts
offielslly in respect to its establishment,

KING COUNTY vs, LITCHEIL, 71 S.#. 810

In this cese plaintiff, a ranoher and his men,
were plaoed under a striot quarantine by the duly suthor-
1zed end constituted authority of King ceun:{. acting
through the County Commissioners' Court of King Gounty,
by en order duly entered of record in the minutes of the
eonmissiocners' cowt of King County, quarsatining said
King County against an infectious diaoalo. in accordance
with the terms and provisions of Artigle 43540, Sayle's
Annotated Oivil Statutes, which is n@uueu 4480, Re-
vised Civil Statutes, 1925, :

Quoting from the 'opini.on of the courts

%" ¢ «.« We think :n{répc interpretation of
this statute would require that a gounty whose
comuissioners' ocourt has determined that they
are threatened with the introduction or dissem-
ination of a dangerous; contagicus, or infecti-
ous disense, that can and should be guarded .
against by quarsantine, and has directed the
county {eian to detlare and maintain sush
quarantine, should furnish to those thus detain.
ol sueh ‘gmﬂstou. medieines, and other things
as are sbsolutely esfantial to thelr comforts
and eonvalesosnse, _§s legally liable there-
for. We osanot hold that it is optionkiwith a
oounty to assume the 4uvty of supplying whese:
things, Nor can we asseant to the contentlon of
ellant that the gounty would be ralieved of
this duty becauase of the faot that there wes no
county physician to keep the itemized agoount
of the expenses incident to the quarantine after

the resignation of Dr, Eannah, The benefisaed
pose of the lt!tt;ﬂ_. nshteh:upply to s:
.08 sue a8 were &bsG4-~
%zgwﬁsﬁtiﬁr%gttﬂnuem&r and oonnluozgo

e,
and the duty of the county physician in the
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paerticular of keeping an itemized account of
expenditures 1a, at host, only ministerial in
its nature, and the 1iabllity of the county
not made to depend upon his compliance., If
such were the case, the county could in the
most meritorious cases avoid all liability by
refusing to appoint such auditing officer.
Further, 1t wus the duty of the county Jjudge
of appellant county to appoint enother rhysi-
cian upon the resignation of Dr. Hannah."

* & « * The oounty mede the order diresting
a Qquarantine, appointed a county physieian,
who estehlished sueh quarantine, pleoi guo.rdc,
et0., about the oanp of appellant and .
knew of the resignation of the sounty » 1.c£u.
and continued thereafter to maintain quAre
antine, without providing ancther, and without
in any sanner mtwor provi for the wants
- and nedessities of thoss thus affested by the
. order Jand ‘must, under the cireumstarces slleged,
be held to have gonsented Yo the appellantts
supplying such things as it was legelly liable
for, 1;“ ma 1% m made no mugmnu o
R mp - AP “

A m-, mt question, we dou u imdvig-
ablo t0 gnswer it at this ‘time because of its general na-
but wish to advise that if you have any further
cpcciﬂc questions coneerning the powers of loocal Rhealth
officers in the enforcement of quarantine laws we shall
be glad to render our opinion in respect to sane.

Trusting that we hvc fully answersd the first
five questions yrepmaod in your letter of reQuest, we
are o

Yours very truly |
ATTORNEY GHENERAL OF TEXAZS

By _)...u. &R«&
DSt0b Dieck Stout

Assistant
AP;ROVEDNOV 1, am/

| ATTORNEY GENER
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