OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

" geratD C. MANN

cerouey oENERAL tp April 26, 1939

N
i‘bh(}l‘ub;e Lig E‘-.a-,- cdy

County .tiiorney, bee County
Seevlllu, Jexas

Dexxr Eir:

_ ¥e are pleased to cupdly e request, as contained
in your letter of April 17th{ for spinion on the above ques-

" tion. W%e appreciate the help given ukt b tho_statntel and nnth-
orities which you cited in your\letfer,”

You state th ; adeta, Norkarns Bursl High
Echool Distriot Ko, /83 e RpOe pdy Common Sehool Districts,
g , . agd more than 400 scholastic

population. _ ‘ tor the election of two
trustees of thil Rural\} Bt held on April 1,
1959, stated: " . bne jof sald. iruatcos te be elected

from esch © LORLATY Bchool.nictrictsg vl:a

you that the trustoc: or rurul high tohool'

distrivds oted from the distriot at large, &nd not
from thé\e or independent sohool IIifriata. It s
80 provid ‘ 20B2a, Revised Civil Statutes of Texas, 198!

40tk Losialature, 1st cgllod Session, p. 20!
in part: -

*e « « provided that when one or more common school
¢istricts are so snnexed to a cormon school distriet hav-
ing four hundred or mpre ascholastic populetion, es the

&

Ch, 78, which\ rea
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case ray be, a vosrd .of tructees shall Le eiected frorc
the district at large and shell have the managerent and
control of the district as enlarged until the time for the
next election end cqualificetions of trustees for conmmon
and independent districts, ss provided by Cenersl lew,"

ATticle £9&2-, hevised Civil ftatutes, Acts 1927, 40th
rggisiature, 1lst Cglled Lession, p. 206, Ch. 78, Sec. 3, provides
in part:

"I'he coantrol and mansgement of the schoocls of a rursl
high school distriot, esteblished under the provisions
of this Act, shall bs vested in a board of seven trustees,
elected by the qualified voters of the sald 4district at
largs, wWho sEEI§ be elected and serve in eccordence with
the provisions of Genersl lLaw relative to common sshool
distriocts, except as may be otherwise provided herein;
and provided that such elementary distriet inoluded in such
rural high =school distriet must be the residence of at
least one member df said board.. Any vacancy shall be filled
for the unexpired term by appointment by the county board
of trustees. FProvided that for a rural hiegh school district
formed with more then one Hundred sguare iiIcs of Eirfffagl.
or contain more than seven elemsntary riets, 48 pro-
vided in this Act, the board of trustess as herein provided
for, shall bs alootel TTom the Gistriot &t Jar -EEBEIE
any rural high school district fall to elect a %ru;tc. or

trustees as provided for in this Aet, the county botrd or
trustees shall appoint said trustes or trustess.” ,

It i{s clear that pursuant to the underlined passages of
the above stetutes, the trustees of the Pettus, Tuleta, Normanna
.Eursal High Sehool District should be elected from the district at
large, since it conteins more than 100 square miles. For the
macner of electing these trustees and the rules governing seme,
Ayticle 2028a (supre) directs that they "shall be alested and
serve in accordance with the provisions of General law Telative to
' oommon school districts.” %e are thsreby referred to Articles
2745 (Acts 1905, P. 2635, as amended, Aots 1929, 4lst leg. End
€. 5. pe 3, Ch. 2), 2746 (48 emended icts 1957 45th Leg. p. 472,
Ch. 237, See. 1) and 2746a (as amended, Acts 1955 44th leg., P
1%5, ch. 55, Sec. 2). ‘

The only provision in any of said three articles which
relates to the posting of notfce of a trustee election is the fol-
lowing from Article 2746:;
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“ihe boerd ¢f lrustees, when ordering such election
and appinting perscns 15 hold election, stell give notice
cf the tire and place where such election will be held,
vihich notice sisll be posted at three (3) public pleces
vithin the district at least twenty (20) days prior to
the date cf holding said election.”

Jnaer the above cited statutes, we are as yet without ex-
press dlrection 6 to the effect ol an irregular notice of election,
such as here involved, upon the validlty of the trustee election
held tiereupon.

The question of the ¥%alidity of an elsc¢tion of trustees
6f & common school disiriot in which slection there ware certain
irregularities was considered by the Austin Court of Civil Appeeals
in Scherz v, Telfer (1934), 74 8. ¥, (24) 327. %e quote, at
length, frox the opinion in thatceee:

*The manner and method of holding electiona for
common school trustess are provided by erticles 2745,
2746, and 2746a, R. 8. 1925, a8 amended. See Vernon's
Annotated Texas "Statutes as supplemented. - 1t is the con-
tention of appellant that these statutes, included under
the title "Public Education,™ control such elections

- sntirely, and that such eleoctions are not subject to the
provisions of the Terrell Election lLaw as exbodied in
title 50, Reviged Statutes; that such slections under
articles 8?45 £746, and 2746& are in the nature of
special olactiona, and are controlled entirely by said
artiocles; that the provisions of articles 3008 and 3018,
which reqQuire the signature of the election Judge on
the ballot, 4o not apply; and that the failure of the

- ballots to have such indorsement does not render the elec~
tion void. ¥%ith this contention we cannot agree,

*irticle 2923, being the first article of title -
50, provides: 'The provisions of this title shall apply
to ull elections held in this State, except as other-
wise provided herein.t

*Fe find nothing in the statute expressly exclud-
ing from the provisions of the election laws the elec-
tion of common school trmetees, Tha slection of such
trustees isg, of course,” undoubtedly controlled by the
provisione of articles 2745, 2746, and 2746a in all
matters and things covered by the provisions of sald
articles. But it is manifest, we think, that in all
other matters mot coversd by sald artloies the provisions
of the rerrell Eilection iLaw would epply. Wwhile 1L has been

e the provisions of the gene election law do
not apply to speciel elections, such as elections for
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the removsl of the county seat, stock laws, local op-
tion laws, consolidation of school districts, voting
disirict bonds, or levying & local tax, we think tle
election here involved does niot come under that clessi-
fication. -ililams v. Earmond (Tex.Civ.ipp.) Z76 1. .
304; Chestnut v, -ells (Tex.Civ.App.) £78 (. «. 465;
viller v. Coffee, 118 Vex. 381, 1% &. «. (24} 1036,
fuch elections as above enumerested are clcarly loocel

in cuaracter, of infreguent occurrence, apply onrly to a
given locality, are usually final, the mettere voted
upon disposed of at & single election, and are not
recurring in character. Wallis v, ®illiems, 101 Tex.
395, 108 S, ¥, 155. In the latter case, Chief Justice
Gaines cleerly defines the distinction between special
elections and a general eslection, and a reference
thereto will render unnecegsary discussion of such
distinction here. ¥We think the election of coxmon -

school trustees does not constitute & special eleotion
deall with In the above declislions. SucE election 1s

not confined to any given locallty, nor to any given
individuel, nor to any limited class of individuals,

. On the contrary, articles 2748, 2746, and 2746a relate

to all common school distriets throughout the state, and
to the election of ths trustees thereofl, provide for
such election each year throughout the state, and are
therefore essentially general in thseir application.

It is pnow settled that & achool trustee is a eounty
offiocer, required to take the constitutional cath, and
that a contest of his election is referable to the
genersl law, PYowler v. Thomas (Tex.Civ.App.) 2785 S, ¥,
253, and cases there cited,.”

e must therefors look to the atatntea-govornins elections

generally, sometimes referred to &8s the Terrell Zlection lLaw, being

now

of the Revised Civil Statutes, in order to find the

incorporated, as amended in Title 50, Article EOE3, et seq.
rniau, which

heve not elsewhere been set ocut, applying to elections of trustees
of rural high school districts.

Article 2949, Revised Civil Stetutes, 1925, reads:

"A failure fromx any cause, on the part of the Governor,
or the county judge or commissioners® gourt, or of both,
to order or give notice of any gensral eleotion shall not
invelidate the same if otherwise legal and regular.”
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4he Cenidesion of #Ppes ls ¢ Tlexes in Countz v, iichell
{1931}, Te o (24) 770, in‘eigwer to certi’led questicns frox
tre Court of Civil rippeals of Gulveston in holdines the n:-tice of
e¢lectic: Liere under cinsideraticn velié, ssid:

"in election held at the tire and place rixed by
law 1s velid even though nc order cr cell has been issted
trerefcr, 8s tke 1ight to hold such an clecticn 1s de-~
rived fromx the lew ard not frox any notice. C. J. Vol.
2c, 8 79, p. 86.

"A failure to give nctice of such an election does
not rander the same nugatory, as every person is required
to take notice of what the statute presoribea. People v,
Cowles, 13 N. Y. 350; People v, Hartwell, 12 Kich. 508, &6
Am, DOO. 70: Di'hcn Ve Snith. 10 Jowa 212" State v.
orvie, 20 Wiso. 235; Lechem on Publioc officers # 174;
R, C, L ¥ol1. 9, 815.
The court then went on to point out (which is not material
. for the determination of our question, dut calls attention to the
different rule in "special™ and "general" elwctions)y -

"But where the election is & special one, to be
called and the time and place rixed by some authority,
it 18 essential to the validity thereof that it be ealled
or ordored by the very authority dealgnated by luv'and 110
oth’r ™~

In Llewis v. Stanton Independent School Distriot, 894 S,
W. 863, the El Paso Court of Civil Appeals held that tailuro to
post distant markers around the polls 4id not invalidate a school
bond election, thers having been no electicneering, bBecause
%the failure to post the same is a wmere irregular t which 414
-0t affect the result, and does not invelidate the oioetion.'

In %illiems v. Glover, 269 8, ¥, 957, wherein the Waco
Bourt of Civil Appeals nrrirued the validlty of an election for
increase of a school distriet tax, said:

"The noticee of eleotion posted in such school

. district were jirregular in attridbuting the order for
such edection to the commissioners® court, and in the
manner of their authentication. Nevarthclesa, thisy gave
adegGuate and accurate information concerning the time,
place, and purpose of esuch election. W¥hile the statutory
provisions with reference to posting notices, when sub-
stantially complied with, are sufficient in themselves
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tc support tiie vaiidity of such en election, such conx-
pliance ccnstitutes consirnetive notice only . . . Ve
do not thinz the lrregularity shown wee gufficient to
grfect the validity of such election.”

In keycrs v. uwalker, 264 S. ', 314, (arffirced by the
Suyprevre Court of Texas in 266 L. %. 49¢), the Fort vorth Court
of Civil +ppeals considered the effect of an irregularity in the
potice of a municipal bond election und said:

"It was alleged that the notice in the cuse before

us was indefinite and uncertain, in that it provided for
the electiorn tat the courtroom in the City of lamesa,
Texas,' vhereas, in fact, there were two courtrooms,:one

© for the ecounty court and cone for the distriot court, in
the same building. The verified answer of the dorendants.
however, makes it to distinctly appear that there was a
written notice signed by the mayor, posted in thres
putilic places in the city of lamesa, to-wit, the court-
house, post office, and First Fetional Bank. as required
by.law regulating general sleotions, for zore than 30 full
days before the date of election, specifying that the

~ elaction was to be held in the county courtroom.

"It was rurthor alleged in the answer that notioe
of the election bad been in fact published in the Dawson
County Journal on Novexber 2nd, $th, 13th, léth and 30th.

- Bo that, conceding the necessity of giving a sufficlient
notice of the elettion, we cannot say, in view of the-
vorified answer, that the court erred in diaaolving tho
temporary writ of injunetion on this ground.”

It is to be noted that in the three last above cited casses
the eslections which wers being attacked were all "specisl™ cloct;onn,
and for this reason the rules as to the requisite notice therein ‘
announced would not nscessarily be controlling in a “"general”
election, such as for rurel high sohool district trustees, with
which we are here concerned. The courts have generally required
a much strioter complisnce with the statutory formalities in the
ocase of special elections than in genersul elections. We have cited
these cases only for the purpose of showing that the courts have,
even in special elections, permitted certain minor irregularities
of notice, where it appeared that the results of the election
could not possibly have been gfTected thereby.

It is true that in Kobinsom v. Bostrom (San Antonio Court
of Civil Appeals, 1929).21 S. ¥. (2d) 580, it was held that a
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misdescription of the territory to te covered in tle uctice for

2 bond election was such arrcr £#s to render the election voliad.

Ir Coffee v. 1ieb (Lacstland Ct. of Civ. 4pp., 1937), 107 ©. i.
(£6) 408, u local option election was held tc be vcié for want of
e w¥ritten order cof tie cormissioners? court calling such electicn
as provided by etatute. BotL of these cases involved special
elections, In the latter case the court expressly stated thet tle
rule would have been conlre in a general election. Referring to
the Supreze Court opinion in Countz v. kichell (supra), the
ZFastland Court said:

"After declaring the rule that fasilure to give
notice of a general election does not render the elsction
nugatory, the court sald: *But where the election is a
special one, to be called and the time end place fixed
by some authority, it is esasentisl to the validity thereof
that {t be called or ordered by the very authority
designated by law and none other. . ,.'."

The Texas Supreme Court in ¥%allis v. Williams, 108 &
155, said:

"¥%e think the Legislature 414 not intend to make
the Terrell election law appliceble to special elections.”

Replying now, specifiocally te your first question, i. e.
whether the trustee election held in the Pettus, Tuleta, Hormanna
Rural Bigh Sehool District is invelid by resson of the fact that
the posted notices of said election indiocated that one trustee
would be elected from each of two of the component Common Sehool
Districta, we respectfully advise you that this irregularity does
not invalidate the eleotion. It is true that Article 2922e, Kevis
Civil Statutes, expressly provides that the trustees in distriots
of over 100 sqQuare miles shall be elected from the diatriot at lar
and they must be 80 elected. But the sccuracy of the posted notic
is not 8 jurisdictional prerequisite to the suthority to hold such
a trustee sleotion. As provided by Article 2949, and as announced
by the Supreme Court of Texas in Countz v, Michell (both disocussed
supra), the entire absenece of notioce for s general election does
not invalidate the election. If such an election may be valid wit
out notice, we believe that suoh error in the posted notice es ie
here involved does not invalidate the election.

Your seoond question relates to the printing of the name
of a cundidate for trustee on a ballot who 414 not file hile reques
within 10 days of the election. In order for us to answer this
question, kindly advise us whether the election in guestion was ir
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e common, independent or rural hlgh school dictriet, and,if possitle,
the statutory provision under wKich the sare was created. w%e would
also ¢reeatly appreciste ycur brief ox this question.

Ycure very truly
ATTORRTY CGEN:LKAL CF TEXAS

o Fobte, Mol

+alter K. Koch
Asgistant

WRK:XR

APPROVED
mg A



