ThHRE ATTORNEY GENERAL
OF TEXAS

GERAID c MANN AUSTIN 11, TEXAS

L]
AR B A LEANN

ANTORYIEY GENERAL

April 28, 1939

Honoreble Geo. H. Sheppard
Comptroller of Public Accounts
Austin, Texas

Dear Sir: Opinion No. 0-651

Re: Whether the Criminal Disdtrict
Attorney of Gregg County 1s en-
titled "'to receive a corstitution-
al salary of $500.00 from the
State 1n addition to thé compen--
sation provided in Article 39l12e,
Section 15, Revised Civil Statutes.

"We are in receipt of your letter of April 18, 1939,
whHereiil you request our opinion &s to whether the eriminal déls-
trict attorney of Greégg County 1s entitléd t6 recélv¥e an an-" -
riual constitutional salary of $500.00 from the State of Texas,
additiondl to the salary provided in Article 3912e, Revised
Civil Statutes. ' o

The Legislatuire of Texas, 1n 1931, by House Bill 49,
Chiapter 23, Acts First Called Session, 42nd Leglslature, created
the I24th Judicial District for Gregg County, and 1n "pre-
scribing thée organization thetreéof” created the office of Crim-
inal District Attorney. The court was created for & period
of four years and would have expired on August 12, 1933. By
House Bill 226, Chapter U4, Acts Uith Legislature, 1935, the
Leglsldature mede permanent the District Coulrt Tor the 124th
Judiclal District, and in addition credted an additional
District Court of Gregg Coulity, known a& theée 3pecial District
Court for Gregg County, Texas, to expire four years from the”
effective date of the Act, January 25, 1935. The Leglslature
by House Bill 82, Chapter 34, Acts, Forty-fifth Leglslature,
2nd Called Session, 1937, extended the expiration date of the”
Spécial Court to January 25, 1943, Both of these Gregg County
Districet Courts are In continuous session.

Section 20, of Chapter 4, Acts 4lith Legislature, pro-
vided:

" #Phe Criminal Pilstrict Attorney for the One Hundred
Twenty-Tourth Judicial District of Texas shall récelive
the Hame feéés allowed by law Tor County Attornéys 1n mis-
demeanor cases, and shall in addition to the Constitutional
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salary of Five Hundred Dollars per annum allowed to¢
District Attorneys, to be pald by the State of Texas in
the manner provided by law for paying the salary of
District Attorneys, be pald the same fees which are now
allowed and pald to County and District Attorneys in
counties where less than thiee théusand votes were cast
at the preceding presidential election.”

Section 21 of Article 5 of the Constitution of Texas,
provides as follows: '

"A county attorney, for counties in which there
1s not & resident criminal district attorney shall be
eélécted by the qualified voters of each county, who
Shall be commissioned by the Governor, @nd hold his~
offi¢ce for the term of two years. 'Iri ¢ase of vacancy
the commisslioners court of the county shall have the
poVier to appoint a county attorney until the hext gen-
eral election. Theé county attorney shall represent
the state In all cases in the District and inferior
.¢olirts 1in thelr respective counties; but if any cdunty
shall be Inc¢luded in a-district Iin which there shall -
be & district attorney, the respective duties of dis-
trict 'and county attorneys shall in such ¢ounties be
regulated by the Legislature. "The Legislatureé may’
provide for the election of disirict-attorneéys in such
districts as may be deemed necessary, and make provi-
§ions for the compensation of districet attornéys &nd
county attorneys; provided, district attorneys shall
recelve an annual salafy of five hundred dollars, to
be paid by the state, and such fees,” commissions and
perquisities as ‘may be provided by 1aw.

On August 24, 1935, the people of Texas adopted Section
61 Article 16 of the Constitution reading as follows:

"A11 district officers in the Staté of Texas
and all county officers In counties having a popula-
tion of 20,000 or more, according to the then ladt
preceding Federal Censud, shall from the first day of
Jafiuary and thereafter and subsequent to the first Reg-
ilar or Special Session of the Legislatiire afte? the
adoption of this Resolution, be compensated on & salary
basis. In all counties in the State, the Commissioners
Court shall be authorized to détermine whether precinct
officers shall be compensated on a fee basis 'or on a
salary basis: and 'in counties having a2 population of
less than 20,000 according to the then last préceding
Federal Census, the Commissioners Court shall also =
have the authority to determline whether county offlcers
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shall be compensated on a fee basis or on a salary
basis . . . ."

Article 3912e, Section 15, reads in part as follows:

"Seec. 15. The Commissiohers' Court in counties hav-
ing 'a population of less than t¥enty thousand {(20,000)
inhabitants, according to the last preceding Federal’
Census at the first regular meeting in January of each
calendar year, may pass an order providing for compensda- -
tlon of all county and precincét officers on & salary basis,
The Commlssioners' Tourt in éach of suich counties is
heréby authorlzed, and 1t 'shall be 1ts duty, to fix the
salariés of Criminal District Attornéys. ~In the evert
slich Cotirt passes such order they shall pay to e&chH of
8a1d District &nd County officérd in money an annual
sglary in tweélve (12) equal installments of noét less
than the total sum earnied as compensatlon by s81d 6Fficer
In his s&8id officisl capacity Tor the fiscal year of 1935
and not more than the maximum allowed such officer under
lavs existing August 24%th, 1935, . . . .

"(a) The compensation of a Crinminal District Attor-
ney, or County Attorney who performs the dutisés of
DistPict Atforneys, together with the compérisation of
his 'assistants, shall beé pald out of the County Officers'
Sglary Fund, but "the State shall pay 1rito such Fund sach
year an amount equal to a sum which bea¥s theé sSame propor-
tion to the total salary of such Criminal District Attor-
ney, or County Attorney performing the diities of a
District Attorney, togéther With the salary of his
assistants, a8 all felony Tees collected by sich offlelal
during the yéar of 1935 béar to the total fees collected
by such official during such year."

: " Article 3912e, Revised Clvil Statutes, was enacted for
the purpose of carrying into effect sald Section 61 of the ™
Conatitltion of Texas, We are adviséd that Grégg County has’
a population of less than 20,000 inhabitants ac¢cording to the
last Federal Tensus. From the information glven us, we also
understand that the criminal district attorney of Gregg County
18 recelving the full compensation provided in Section 15 of
said Article 3912e. -

From sald Artlicle 3912e, Section 15, it appears that the
commissloners' court in each county of less than 20,000 inhab-
l1tants 1s authorized to fix the salaries of all district and -
county officers, and is required to fix the Halary o6f the érim-
Inal district attorney. The amount of the salary 1Is not to be
less than the total sum earned as compensation by an officer



Honorable Geo. H. Sheppard, April 28, 1939, page 4 0-651

in his officlal capacity for the flscal year of 1935 and not
more than the maximum alloWed him under laws exlisting August
24, '1935. The total sum earned by the criminal district’
attorney of Gregg County In the year 1935 included %the con-
stitutional sdlary of $500.00, and he has already had the™
bénefit of that fact in the fixing of his salary. The statute
further provides that the compenhsation of the ceriminal dis-
trict avtorney shall be paid out of the County Officers'
Salary Fund.

It 18 quite clear that it was intended for the salavy
of & criminal district attorney of a county having a populs- -
tlon of less than 20,000 inhabitants to be Tixed by Sectioh 15
oT Article 3912e. To allovw him an additional $500.00 to be =~
pald out of the Generdl Fund of the State would be to give him
a $500.00 salary &dvantage over &all other distiict and county
officers, and 1t would be to &llow the Tixing of his maximim™
ds belng $500.00 more than the méximm allowed him under laws ™
éxisting August 24, 1935.  Maniféstly such was not the purpose
of the Statute., Furthermore, that ArtiIéle provideées that the
compénsation 6f the eriminal district attorney shall beé paid
out of the County Officers' Sglary Fund. Nothing Iis said
about paying $500.00 of it out of the State Treasury.

“In spite of the fact that the Legisiatiire has pleinly
provided, or attempted to provide, thet his sdalary shall be
Fixed at not less than the total sum earned by him for the
fiscal year of 1935 (1néluding the $500.00 constititiohal”
sdlary) and not more than the maximum amount allowéd hlim under
lavs éxisting August 24, 1935, 18 theé criminal districtat-"
tornéy to redelve an additional $500.00 by reason of the pro- .
visions in Section 21 of Article 5 of the Tonstitution? We
think not. The officer is receiving the salary fIxed for him.
It doés hot appéar to s to be of great importance Whether a
particular $500,00 of such s&ldry comes from the Staté Trea-~
sury or from the County Officers' Salary Fund. We quote from
the opinion of Chief Justice Phillips in the case of Bexar
Co. vs. Linden, 220 S.W. 761, as follows:

"It was within the Leglslature's power, in our
oplnion, to provide for the disposition of the excess
fees of District Attorneys as 1s done by the Statute.
We do not regard theée disposition made as in any sense
& grant of public money.. The statute 1s in our view,
therefore, a valid enactment.

"Phis holding 15 based upon the relation which the
colinties of the State bear to the soverelgnty of the
State; upon their charscter as mere political subdivi-
sions of the State; created for the convenience of the



Hon. Geo. H. Sheppard, April 28, 1939, page 5 0-651

people and for the purposes of local governmefit, but
for the exercise of éssentlally Stdte-povers as dis-
tinguished from manicipal powers; and, with their con-
Ferred powers having the nature of dutlies rather than
privilegés. existing as but agencles of the State for
the effective discharge through locdal officers of the
governmental obligations of the State.

""The use of the counties 6F "the State as a means of
goveriiment is a usé by the State and for the State as 'a
soverelghty. The effect of the statite, In assocldtion
with other provisions of laW 1s to set apart the excess
Paes of DistPict Attorrneys and other officdlals as State
vhose eéxecution the counties ,'as 1nstrumentélities of
the Stdte, are charged. Tuch a dedication Is '1n nod true
densé & grant of plibIiec moneéy. "It 1s But an appropriation
oT Tinds of the State fo¥ thé uses of theée State. "It 1s
therefore a colistitiutional use, having no character of
s bounty or gratuity.”

“We citée also tne case of Aransas Pass vs, Keellng, 2U7~
8.W. 818, by the Supreme Court, upholding the dse by the State
6f & Clty as afi appropridte ageney through which the State
éonld discharge a duty resting upon it. We quote from the
opinlon: '

ftities or éoanties furnish c¢onvenlent and &@ppro-
. prlate agencles thiotugh Which the state may perform
dities resting on the State, ir the performancée of -
which thé c¢itled or counties ha¥é & special Interest.
The fise of the élties or counties as agents of the
dtate 1h the discharge of the state's dufy is in no
V¥ise inhibited by the Constitution in sectlon 51 of
article 3."

 “In thé case uhdet consideration the payment of thé eriminal
diatriét attorney's salary out of the officarst Salary Fund ™~ -
answers the requiveément of Article 5, Beétlon 21 of the Consti-
titlon. No karm befalls the eriminal distrlet attorney in the
payment of His salary out of the Colinty UITicers' Salary Fund
and Th the #electloh of the county as the'agency of the State
to make payment of such salary.

We, thepefora) ansWer your quéstlon by saying that.the
eriminal district attornéy in question ls not éntltled to be
pald $500.00 by the State in-additioh to the salary provided
in Artiele 3912e, Section 15, Revised Clvil Statutes.



Hon. Geo. H. Sheppard, April 28, 1939, page 6 0-651

Yours very truly
ATTORNEY GENERAL OF TEXAS
By s/Glenn R, Léwis
Glenn R. Lewis
Assistant
GRL:N
APPROVED

s/Gerald C. Mann
ATTCORNEY GENERAL OF TEXAS



