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Lear Sir: \\
Cpinion Ne, C-656. Lot
Re: Real estsate tranhaction an-

tersd into-by o statt\toaehers
collecs, vhich nicn,

based~upron certaln ss tions,
eenstrugs to be 8 mo e and
“hi Lold¢s that oollege got
eguitable Yitle, of which it

o

Q 14 rict ¥e divested by a for-
, s euse in deolsraticn of
st.

/-\\

e hayn/;our\ tter gember 7, 1939, vhich we
quote in full i4 ¢ r\f t this“opinion will reflect =21l

the faots:
of the ace oy the State Teachers'
Calle gea of X llowing faots relating
Ao ¢ eticn sppeared:

unrecordsé, which reeited ‘'for
eration of the sum of Seven Hundred
00;00), to us in hand psid by S. ¥,
nd tor other good, valuable and sufrfi-
otent gonsfderation . . .'

%0n July 24, 1936, B, M. Sewell executed an

instrusent whic¢h referred to the sbovs deed, eand
contimed:

NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OFINTION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRET ABSISTANT
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ok .

s ~M'As 8 matter of fact, €700.¢0C of the con-
sidsrution for said conveyance was raid in cash
by sald S. ¥. “ewell, and the remsinder of the
cag’iﬁcration was paid in personel property by
thg; "« o« College, . . .

wt Now, I, S. M. Sewell, . . ., grantee in
the deed above referred to, do now hereby state
and declare that I hold said property im trust
for the use and benefit of said College, snd
that of the consideration for said property, I
paid the sum of #700.(CC in cask, md said Col-
lege the remnainder and ssid property was convey-
6d to me with the followling agreenent and under-
standing betveen me =2nt said College;

»1{1) If and when, at any time within 2
ye=rg from date hereof, sald College pays to e
the sum of $#700.00 in cash, tog:ther with inter-
egt thereon from tris date until pald at the
rate of 6% per annum, then I will inmedistely,

" at the reguest of the proper offidals of said
College, or of the EBoard of Directors of the
Ctate Teachers' Colleges of Texas, convey sald
property, together with the improvements there-
on, to the St te of Texas, for the use end bens-
Tit of said College, or to any other grantee
indicsted, such coneyance to be in the fom
0of a special warranty deed, and =2y wife, if liv-
ing, will join me in the execution thereof, if
requestead by the parties above menticned.

P w? . . .

H =

. "'(4) If at the snd of 2 years from date
hereof said College has falled to redeem ssia
property by paying me the sum of $700.00 end in-
tarest, as above specifisd, then, st my option,
1t 18 to forfelt all right or iaterest in said
propsrty, together with the improvementsz then
situated thereon, and the full and abscluts
title will then vest in me.'

*The i{nstrument is signed by S. & Sewell
only, and is not acknowledged or recorded.
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= ™The Collese, by 1ts president, sirned tiis
ng;ation at the fool of the instrument: :

g nt ed.'

'The terms

ﬂ
M4 mer
[#]

nd
AP, Wil TS

end provisions of the absve and
L0 * ae . - arr-r mfanawnt
2o v G as wl BvwSPe

,:.'(

ﬁ' "The rerscnal property referred to as the
part of the consideration raid by the College
consisted of 8 house on Collese rropert -, which
wag then torn down and moved away. This house
was valued on the books of the College at £1,500,
and a house aprrals:-4d at the same value wag, and
still s, locateé on the nevw prorerty, the sub-
Ject of the instruments above referred to. The
books ¢f the Collese reflect that the transac-
tion was regurded as en exchange of the one house
to be removed for the other to renain stending.

*Your opinion on the folloving guestione
ir respectfully rejuested:

“"(1) As of Aurust 31, 1939, what was the
nature of the interest of the collere in tois
prorerty”

"(2)}) what would be the effect of a feil:re
on the rert of the college to make any payment
to S. 4. Sewell within two years from July 24,

19397

"For the purposes c¢f this inquiry you msy
assume such facts, not detsiled, as are neces-
sary, I have related herein the substance of all
the ;jnformation I have. It wlll be helpful, how-
evg:i-if you will state the assumpti-ns you make."

‘ g&e ¥ill not go into the question of the suthorit
of the Poard ¢f Regents to enter into such a transaction

as outlingd in your letter, inasmuch as you did not spacif-
ically ask thst guestion, and as it is rot rejuired in
order to answer your questicns. As we understand your
second question, what you Teally want to k-ow is, would
paragrarh () of Sevell's declaration of trust become op-
erative upon the college's falling to repay him within tve
years from July 24, 193¢; that 1e, %0.1d there be e&n =uto-
matic forfeiture of the college's titleT For the purpose
of this opinicn and as surgested by you, ve will meke some
assumptiocns, one being that the Board had authorlty to
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~ enter into and consummate the transaction in the manner

dssoribed by vyou and as if it were one between natural per-
rons, ° °

+Looking at the transaction as a whole, as we are
compelled $o0 do under the appliesble rules of construction,
it appears that the college merely borrowed $700.00 fromz
Sewell. There is nc 1ndication that Sewell purposed to sc-
quire any interest in the property for himsgelf, but to the
contrery, the contesnte of his dsclaration of trust support
the econclusion th:t the transactlion was entirely for the
benefit of the college and that a8ll HSewell exnpected wag se-~
curity for repayment of his §£700.C0. vwithout discussing

the many resasong to surrort this conclusion, we will assume
that Cewell merely intended to lend the college 2700.00.

Then, if our assumption be true, and further assum-

ing thst the Eoard had suthority to borrow money in this

menner, the college became indebted to Sewell In the amount
of £7¢0.C0. VYhether or not this was & "debt”™ within the
purview of, and rrohibited by, Section 4§, Article 3 of the
Constlitut ion of Texas, we will not pass on as it is not nec-
essarv to the deteraination of the questions submitted.

_ Baving determined thet t.e intention cf the parties
tothils trensaction was that the college become indelted to
Sewell, then it iz to bes construed a2s one where the colless
paid all of the consideration for tie property, but took
title in Sewell's name. Applying the lew to this construc-
tion of the fact- set out in Sewell's declaraticn cf trust,
the collsge became the sole bensficlary of e resulting trust,
with Sewecll bholding the property as trustee for the college -~
with the entire equit=ble title being veated in the collegs.
The Suprsme Court of Texds announced this rule in MeCoy v.
Crawagg 9 Tex. 353, and arproved it in Fix v. Armatrong,
10] Te '?271. 106 8. ¥, 317, s follows:

4 b

% S wiwnerea one buys land with the money of
#néther and takes the deed in dis own name, a
t¥ust resclts in fevor of the person whose money
was smployed in making the purchase. The latuer
is the squitable owner of the land, and the pur-
chaser i8 a mere trustee and holds for the bene-
it of him who paid the purchase money.'" Cee
2180, L2 Tez, Juris, at p. 637.

The college is also the holder of the entire equit-
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able t;%ic to the property in Sewell's hands under the
aclaratisn of trust, executed by Sewell subsequent to the
sxecutidh of the deed Trom Oates to Sewell, but under an
agreeament  vhich we conztrue to have teken place simultan~
ecusly with the execution of the deed. Sazuell v. Brooks
(Civ. Ryp.) 207 5. ¥. 626, error refused. Althourh the
trust deed hag not been recorded it iz good as detwesn
Sewell and the collegs. Vernon's Fevised Civil Statutes,
1925, Article 6627.

As previously stated, viewing the transaction as
a wheole, it sppears that in taking title to the property,
Sevell's scle purpose was to seculre repayment of his §70C.CC.
Therefore, the deed to Sevell was nothing more thanm a =ort-
8ege ané must be so construed. The Surrene Court has 8o
held in numerous cases and states the rule as follows:

"It zatters not whet the lmnguage used or
the form l-parted to the Instrument; if it was
intended tc secure the payment of money, it
must be ecnstrued as e mortgage.” Stanper v.
Johnson, 3 Tex. 1; Cray v. Shelby, 83 Tex. 405,
18 8. ¥. 80¢.

Like+ise, the courts i.old that an instrument in
the form of 2 deed absolute, but executed with a contemporen-
eous arreement that it 1s made merely to secure & debt, is
a mortgape. Calder v. Raasey, 66 Tex. 218.

Having held that the deed to Sewell, thourh absol-

ute, is mersly a mortgage, the full equitable title is in
the eollege. To get title out of the coll<ge, there would
have ;ﬁ.b either a foreclosure by Sewell, or a separate co--

, g Sewgll based on 2 new conglideration.
"Rirby, 7 S. V. B2; Ruffier v. ¥onsck, 30 Tex. 332.
The clad%n rroviding for an automntic forreiture at the op-~
tion of Sfewell, upon the fallure of the collece to make the
raymen 5? would be ineffective to diyeat the ccllere of the
title 3t 'cquired, that is equitable title.

Under the assumptions mmde, it is not necessary to
pass on the authority of the Board of Regents or the collgrs
to perform the various acts in ccnnection with this transac-
$ion. ¥%whether the rarty to the transaction were a college cr
»n individual, 1ts title could nct be sutomatically divested
by s provision in s decleration of trust and at the option of
the e¢reditor-trustes, as herein pointed out. By this opinicn,
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we make no sttemrt to answer the many guestions vhich aight
arise out-of 2 law suit betwesn Sewell and the college, upon
its rfeilure to ray as provided in the declaration of trust
and which declaration wes apparently accepted by the ctollege.

Therefore, it is the oplaion of this Departiment
and you are 80 advised that (1) the collece got equitabdle
title to the property described in your letter and (2) that
its title would not bde sutomatically forfeited by feilure
to make the raymentc provided for in Sewell's declaration

of trust.

Trusting thet this setisfactorily answers your in-
quiry, ve are

Yours very truly

ATTCRNEY GHENERAL CT TUYAR

Py
Jemes Noel
Assistant
JH:BPE
ATY OYED DEC 16, 193¢0
an=A1D ¢, MANK
ATPTCRNEY GZWETAL OF TrYAS
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