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GeRALD C. MANN
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Honorshle Basocom Giles
land Cozmissioner
Austin, Texas

Dear Mr. 0flest

of the 19th insat.
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Rt hat tho -nom unsurveyéd
g 1% In 20 Taith, or who
home, eleats to purehase such land

of sitation Py $he f£irst applicant

x Tequired to file his field notes im
'figs, after meking proper applieation to
syrveyor for the survey, within lixty

s> rarvice of citation?* .

he” pertinent provisieu of Seotion 6 of the above
mentioned act are es follows!

"Any one desiring to buy any of the unsurveyed
land included in this Aet nbt situeted within five
miles of a producing oil or gas well shall file with
the county surveyor of the county in whioch the Jand
may be situated, an application for survey deseribing
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the land in such manner as will enable the surveyor

to identify it and pay the surveyor a fee of One
Dollar ($1.00) for filing end recording said appli-
cation and slso deposit with him such sum of money as
will pay for eiting the claimant or claimants of the
land, if eny, and the adjoining owners as the tax
r0olls may disclime the names of such claimants or
edjoining owners. The surveyor using the forms pre-
soribed by the Ceneral Land 0ffice, shall immediately
send by registered mail or hand to each slajment or
adjoining owner a ocitation containing a description

of the land sought to0 be surveyed end fix a date
for survey. The survey shall be made and the field
notes filed in the Land 0ffice within one hundred and:
twenty (120) days from the riling of the application
with the surveyor. If ths area. is found dy the Com-.
missioner to be unsurveyed and subject to sale, he .
shall values the land and give notice of the valuation
to-the applicant who may purchase "the lend on: the ‘same
terms and conditions as preseribed by the law «nd the
regulations for the sale ot:-nmayﬂ-i’axﬁ;%o&, '
irf the =mres should be ‘in the enclesurs of another ..
poerson olaiuing it in good faith, ‘or occupied as &
home by another, such holder or ooscupsnt shall have a
prefersnce right for a period of -sixty (60) days after.
servios of eitation to have the land sury ‘
own & cation to the surveyor and on the return of-
the sum advanced by Wﬂﬁg .applicant for citation,
and there £4x his right to chase as herein pro-
‘yided, ﬁ % cases where a survey has been made 1%
accordence with Artiocle 5323, Refised Civil Statutes
of 1925, and the field notes returned to the Land
office prior to August 10, 1929, the Commissioner 1is
suthorized and required to examine the field notes and
1 found to bYe corrsct and the land subjeot to sale,
he shall value the same and give motice of such valua-
tion to the applicant, and in eases where the field
notes had been spproved and the land valued and the
applicent failed to file his application in the Land
0ffice prior to August 10, 1929, he may 4o so within
ninety ?90) days from the passage of this Aot and re-
ceive an eward, All applications to purchsse, except
where otherwise provided, must be filed in the General
Land Office within sixty {(60) days from the date of
the notice of valuation."™ - :

; _ We appreciate, &s statmnym letter, that the ,
above menticoned sot is ambicmona. Tt da nat Anto awmhl meses o
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gpects, ag witneseel by the necesdlty of our courts heving
to construe it. See vintermann v. ¥eDomald, 102 8. w., {2)
167; Huxble 01l & Refining Compuny v. State, 104 5, ve (8)
174; Stenolind 041 & Cas Compreny v. Stete, 114 S. V. {2)
699; jessums v. Jerter, 1£l S. w. (2) 48¢; Short v. Carter
{(unpuvlished opinion by Supreme Court of Texas); Crighton v,
Staete {(unpublished opinion dy Third Court of Civil Appeals),

«a shall herein refe¢r to the one claiming the land
under enolosure or oocupied as & home as “occupant®.

_ In construing the above ststuts to determine the time
within which the ocoupant may return field notes to the land
offiecs without forfeiture of his preference right to purchase
the land, we call attention to the fundamental principle in the
construction of steatutesz that forfeitures are to b striosly
constfued and the statute will be so interpreted as $0 prevent,
rather than cause, & forfeiture, The ccurts are reluctant to -

. declare and enforce forfeitures 4 dy a ressonsdle interpre~

tation they ean be avoided. Oeo 19 Tex, Jur. 799, Seotion 4.

, There sre four possible eomstrusticns of the above
statute as to the time when the field notes must de filed in

the Land Office as follownst

1. Within 80 days from the date thet aitation is
served upon the caeupant, - o

- £+ ¥Within 120 days from the Gate the applicetion is
filed by the original applicant. .

3. Within 120 days ffan the dste the occupant files
his application for a survey. o

4. No time linit is required by the statute, so as

" %o require field notes to be filed within a ressonable time

after the date citation ia served upon the ooccupant,

The first construyotion, that is, theé one which re-
quires the £iling of the field notes in the Land Offiee within
60 days after serviee of citstion is, as ststed in your letter,
the construction that your office hes placeé upon the statute.
You stata that this seems to de the only praoctical ecnstruetion
for the resson thet if the ocoupsnt is sllowed the remainder
or the 120 day period provided for the first applicant, or a
psTiod of 120 days arter service of citetion in which to file

-Tield4 notes in the Land Office, he oculd, if he s¢ desired,
.{defeat the rights of the first appliocant by not allowing the
} ‘firat applicant eny time after service of citatiop within the

h-
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120 day period allowed to the first applicant to bave a
survey made and field notes returned to the Land 0ffice.

Ve are unable to sgree with this oconstruction.

The statute provides that Iif the area should be within the
enclosure of another person ete., "such holder or ocbupant
shall have a preference right for a period of sixty {60)

days after service of citation to have the land surveyed on

his own application to the surveyor”. It is noticed that the
ogoupant may wait for a period of 60 days after servics of
citation "to have the lend surveyed on his own applisation
to"the surveyor". This dces pot stete that he mmet have the
field notes returned to the Land Office within the 60 day =
pericd, but it is indicated that he must have the land surw.
veyed within 80 days. We belleve, however, that the statute
is not susceptidis of the s{rict oonstruction that the survey
must be made withili,60 days o88 we are to construe the -
statute as requir the ret 0f the field notes to the
Land Office within 60 deys. Ws.beiieve that it wak the ine
- tention of the Legislature that after an cooupant is .served
with citation he is given a period of 60 days to determine whether
he desired to purchase the land, The oooupant is olaiming - :
titls to the lasnd and we believe that .it was the intention of
the statute to allow hinm a perioed of sixty days %o make an ine -
vestigation and probably make an independent survey to determine
‘whether he esotually owns the land and-then deside whether he
4hall:  (a) purchase the land himself, {(b) oontest the title
of the State, or {0} sllow the original- applicant o bécome

the purohaser without a contedt. A pericd of asixty deys is

not ‘an unreasonabdble time to allow the oocupant to decide

whish course he will pursuw, ae any decision he might reach -
will involve expense in consulting an attorney or a surveyor,
or both, as well as thm purchase price ¢to be pald to the -

S8tate for the land, If he should decide within the sixty

‘day period to purchase the land and file his application for

a survey with the County Surveyor, why should he not then

be placed in the same position as the original applicant., We
can see no reason for requiring the occupant to return field
notes to the lLand Office within a shorter period of time than
that required of the original appliocant. The argument advenced
by you is that if this construotion 1s not placed on the
statute, it would allow the ooccupent to ‘deprive the original
applicant of his right to purchase the land. But such is

aot the necessery result, Let us say, for example, that the
sriginal epplicant has filed his application with the sounty
jurveyor on Jenueyry lst. Under the statute the original
ipplicant must have the field notes returned to the Land Of-
*{ce within 120 days or May lst. Let us suppoae theat the
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surveyor issues citation &nd fixes Ap.'il 15th as the date

for a survey and further suppose that the occcupant is not
served with citation until March 15th. Under these comdi-
tions, as provided by the statute, the occupant would have

60 days from March 15th, or until May 15th, to have the land
surveyed on his application, whereas the original applicant
must have the field notes in the Land Office by May lst. Ve
five thils example to show that it 1s untenable to argus

that the occupant has only 60 days within which to r£ile field
notes in the Land Office in order to prevent him from inter-
foering with the rights of the original applicant, The ex~-
ample may be sgomewhat extreme, bhut it 1is possible under the
statute, since no time limit is set for service of the .gitation
or for a survey, éxcspt that the field notes must be returned .
to the Land Office within 120 days.

The statute, after stating what the occoupant is
roquired to do, further provides that by doing oertain acts,
he ghall *thereupon Cix hie right to purchase as herein pro-
vided". What is meant bY the words, "right to purchase as
herein provided®? We delieve that it means riling his .
application with the county surveyor within 60 days from the
date that he 18 served with a oitation.  In opinion No,0-433
by this Department, dated Marech 6, 1939, we held that the
filing of an application for & -survey with ihe county surveyor
fixes -the-right to purchase by taking the sudsequent steps
required by the statute., See, alse, Orighton v. Btate {un--
pudblished opinion of the 3rd court or Civil Appeals on
April 26, 1959). :

. I is our opinion, thpratoro, that tha occnpant is
not rsquired to file field notes in the lLand Office within 60
days from the date citation s aerwed upon him,

The next construction, that is that the field notes
must be returned within 120 daye from the date the application
is filed by the original applicant, is not, in our opinion,
correct. In the first place, we pan Be® ro reason, as already

stated, why the ooccupent should have less time to rile Tield
notes in the Land Office than that given to the original appli-
cant. The ocoupant has, as already expressed by us, 60 days
after the service of citation in whieh to file an application
for a survey. If the original applicant is given 120 days
after the date of the riling of the epplication with the surveyor
t0 file rield notes in the land 0ffice, we see no reason why

the same length of time should not de given to the ocoupant,
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In short, it sppears to be the intention of the statute that
the applicent to purchase is gllcwed 120 days from the date of
the filing of his application within which to file fleld notes
in the Lsnd Office.

e believe that the third oconstruotion, that 1is, the
field notes must he filed in the Leand Office within 120 days

A W S aee e - ——— WaALSS mieeamwe W S

from the date the occupasnt files hls appliostion, 1s the sorrect
one. Our reasons for this view have aslready been expressed,

I1f, however, we are mistaken in holding that the
ococupant has 120 deys from the date of the filing of his appli-
cation within which to file field notes in the Land 0ffice, then
we ask what is the time 1limit? If the time limit is not 120
days from either the date of the application by the original ‘
applicant or the date of the filing of the cscupant's applieation,
and 1f we are correct in our ocontention that the 60 day period
is only the time 1imit for filing the aepplication, and not the
return of the field notes to the lLand Offioe, then the statute
does not f£ix any time limit whatever for the return of field '
notes to the Land 0ffice. In such oase, the fourth eonstruction
would be the proper csonstruction, that is, the field notes may
be filed within a reasonable time after eitqtlon is served
upon the oocupant. This oconstruction is borne out by the recent
unpublished desision of the 3rd Gourt of ‘Civil Appesls in the
oase of Crighton v. State, rendered on April £6, 1939, Jn that
oase the court had under oconsideration the question of the time :
for f£iling in the Land 0ffice the field notes under an application
to lease under Seotion '8 of the same Aot under oonsideration. X
Seotion 8 does not state the time within which-field notes muat
be riled. 7The contention was made that the provisions of
section 6 of the sot pertaining to ths purchase of land, which
requires field notes to be filed within 120 days from the date
the epplication was filed with the sounty surveyor, should
apply. The court, however, rejected this contention and held
that since section 8 of the act was silent with reference to
tha time of filing field notes in the land Office, the provisions
of Seotion 6 would not bve read into Section 8. The court said:

"While muoh can be said from the standpoint of
polioy in support of Crighton's third contention to the
effect that the 120-day provision-in Sec. 6 should be
read into Sec. 8 of the 1931 Act, we do not rind any
warrant for such oonstructdion in the Act itselfr, whioch
expresses the legislative intent. As ststed in Short
¥. Carter, adbove:
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*Thus 1t 1s apperent that the set is & com-
prehensive giutute, uuthorizing the sule end the
lezring for minerals of &l1) unscld publio school
land both surveyed and unsurveyed, and presoribing
the te:ms apnd conditions of sules and leases, it
is & statute complete in itself, except that by
reference it incorporstes some of the piovisions
of the Revised Civil Ststutes.'!

*"The omission in Seq. 8 of a time linit in whieh
%0 file field notes in the Land Office and its in-
elusion in Sec. € cannot be interpreted as other
than deliberste, It &3 hardly to bde oconoblived that
in a matter of this importance the legislature would
have left its intention to surmise or conjeoture
when it would have bson so aimple to inolude & tiﬂt
limit in Sec. 8, if its purpose had been to 40 so.
“bsent a steted time for riling the field notes, ths
- general rule is that a ressonadle time under lli the
circumstances of the partiocular cass will bde implied."

¥e are not intending to hold that Seotion 6 does not
fix a time limit for the filing of field notes in the land
Office, bui merely state that if we are wrong in our ocon-
struoction that the ocoupant has 120 days from the date of the
f1iling of his applicstion, which application -must be filed
within 60 days from the dste of the oitation, then under the
rale stated in the gese of Crighton v, State, it is only a
quostion of whether the fleld notes are riled in the Land
Office within a ressonadle time after £iling dy the osccupant
of spplication for a survey.

In the situstion with which you ere confronted,
you state that the rfield notes were filled in the Land Ofrice
within 75 days from the &ste the ocltation was served upon the
occupant. This, then, meets the requiremsnts of our opinion,
ag set oul above, Iif the ococupant filed his application with
the surveyor within sixty days of the date that citation was
served upon him,

In view of what we Bave saild and also in view of
the decision in the c¢ase of Orighton v, State, it 18 not
necessary for us to hold whether field notes must be filed
within 120 4ays from the date of the application of the ocou-
pant. Ye are leaving that question undstermined. ¥e are
morely holding that i1f the field notes are filed by the ocou~
pant vithin 120 days from the date of the filing of his
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aprlication, they ere flle: within suf’iclent time,

In this opinion, we are not, of course, ettempting
to pass upon the question az to wlhether the oooupunt mentioned
by you iz entitled to secure 8 lease in preference to the
originel aprlicant. Thoere sre fact questiions tc de determined,
such &8 whether the aree is in thoe e¢nclosure of the oscupunt
oclairing it, whether the claim is in good faith, or whether
the land 3s cecupied as a home by him, or whether he has
properly returned to the first applicant the sum sdvanced
for oitetion.

Yours very truly
ATTORNEY G ENERAL OF TEXIAS

7 ,.

H. Cr Chandler
Assiatant
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