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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GERALD G. MANN - Eay 235, 1939

ATTORNEY GENERAL

Hon. Joo Runschik, Commissioner of la
Buresd of Iahor Statistics
iustin, Texas '

Dear 8ir:

Opinion No. 087
Re: i:fn;ni‘h it akiaan

rous letters of April 24 -
| ’T% om this department,

roi m two articles?

SIf the watchman, in sddition %o the watehing
of the premises, {s also required to perform
dutias substantially ané mmterially involving
and prosgoting the consirudtion of the building,
would he same within the provisions of theas
statutes?”
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article 1579 of the Penal Code, Vernon's Anno-
tated Statuves, provides for an eight-hour work-day for
laborers, workmen or kechanics employed by or an behalft

of the stste or county in certain types of wark. It
reads a8 Tollows:

®Artiocle 1579.~ E}_%t hours a day work,
Eight hours gshall constitute a day's work for
all laborers, workmen or mechanics who may bdbe
amployod by or onr behglf of the state of Texas,
or by or on bshalfl of any eounty, m.tcipnnty,
or political subdivision of the ltate. oounty
ormioipautyin any ens selmdar day, where
such emp ocntraot o work &s for the

ot oon-{nm

m, bridges, m&-. _ ?m“m. .

or other work of a simidar
qtm‘ins

character,
the um!.oo of .hbom, workman o:.'
naahnnlu."

Artiole 1560, as .nsinnea. ‘of the m:.co«, Yere
nants Annotated Statutes, provides that amtracts betweent
at.at county, muniaipal, or other legal or political mude

as and exmployers shall be on tho basis of aight
hmrnomstitutinsadm mmtitmnbnm-
lawful for the emplayer of wmormhcnm

tou:tthelattormmthud@t 8 per calenfiar
It provides: s e o daye

'memtmts dnhrcrdubehnltdtth

:tate of r.n:i m bahalfs “nt oouRe-
maniolipel other legal or po oo
uiﬁd.l.mm of t’ mu. with any sorporation,

hours of work, It shall dbe
corparation, person or assosiation of persons
having « sontract with the state or any politi-
eal subdivision thnreot. to require or perxit
any such latorers :
more than eight (5) hnuu per calendar day in
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doing such work, except in cases of emergency,
whieh may arise in time of war, or in cascs
where it may bvecome nocessary Lo work more tham
eight (8) hours per calendar day for the protec-
tion of property, humsan life or the necessity
of housing inmatca of public institutions in
case of fire or destrustion by the clements or
in cases whare the total nucber of hours per
week roguired or permitted of any such laborer,
workmon or mechanie, ecngaged on work financed
in whole or in part by the Federal Governmsat
or any agency thereof, 40es not exceecd the num-
bar of hours per week allowed Dy any regulation
of the Fed Covernment or any sgency thereof,
In such smergencies the laborars, workam or
mechanios 80 employed and working to excveed
eight {8) hours per calendar day shall be paid
on the basis of eight (B8} hours oonstituting a
dayts work. NKot less than the current rate of
pg: the work ﬁrbeins w&mﬁtha
where the w

o raon hboempl;y‘odh L %o behalf of the state
persons &0 Y oF on b >
or for any county, munisipality or other legsl
or politisal subdlvision of the state, sounty
or municipality, and every contract hersafter -
ma; for the performances of work for the stats,
ar for any ounty. mlomlhrorm:hg. :
or pelitiocal mdudan of the stats, soun ‘
ar mnicipality, must comply with the requiree
ments of cﬁnpter,' .

Both articles 1579 and 1580, mr;{ refor repoat-
odly to “laborers, workwen or mechanica%, is plain
that the Legislatwrs msans that these statutes apply to
those laborers, workmtn or aschanics whoso employers had
emtrasts with the state or politiesl subdivigionsof the
state, or vho were hired directly by the state,

It is neceasary that we d4sfine our terms, A
laborer, according to 35 Corpus Juris 927, 1a:

"One who perforss manusl, »3OF physie
cal exertion, labdbors, or %wil, not requiring
speoial scourasy, knowledge, skill, or training,
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for hire or wages, under the cirection of hia
exployer, master or superior.*

Bouvierts law Diotionary, Vol. 3, pe. 3488, do-
fices a "“workman" ast

*One wi:o labora; one who is employed to
work for another.”

A rechanic, accordin. to Bouvier's Law Dietion-
ary, Vol. 2, p. 2184, is:

*Any skilled worker -uh tools}] a worksan
who shapes and applies materisl in the eonstrug-
tion of housesi cne astually enansoﬂ with his
own hands in construction work."

While nnightnuhmhmmtm.
still he is generally classed as a laborer or workers

The term "laborer® has bsen held to include a
night watehman. MoAdams v. Ellds & O. A 3623 62 8K 100

Websterts definition of o watchman leg

‘MWMMWMsoracuyw
bullding by aight.”

Bouvier's law Distionary doﬁ.nel a mh—n ast

"in sffiser 1n many sities and towns mou
duty it is to wateh éuring tiwe nt?
cars of the proper&yortho inha
enarally, the common h'mthqﬂty
ota.aaugabhtomhnrroﬂa where there is
reasonable ground to sispect & tulmy, though
thers is no proof of a felony baving been ecn-

nittoa."

It &is apmmt that nonﬂ.e reforring to a
public watehman, A night m«m hy a ou'poratim.
persan Or assocliation of 8 WO be an employes and
not an officer, Hs is & watmntnmm

within the soope of the aboﬂ'c
_ The primsry duty of a private night watobman
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is to walch Guring the night anc Luke care of the proper-
ty of kis employer. See Singloton v. Zureka County, 35
P10, 853, 22 Yov, 9)l. The cduties and responsibilities of
e night watchmsn are limited by custom andé definition,

He is universally reoognized as a workman, The addition
t0 the regular dutios by the eamployer generally of imeie.
dental and supplementary tasks soactimes determine beyond
a shadow of a doudbt status of the night watchman as a la-
borer. 1In the licAdsms v, Ellis, supra, the night watoh-
man had the task of firing the boiler. This job was un-
doudbtodly one of the reasons why the jury held the night
watchman $0 bs & labarer in that Instence, JNurthermore
the court held that the Jury was suthorised to find that
the night watohmen held the status of a laborer, .

The case of Gadd ve City of Detroit, gee),
148 Xiohigan 683, 108 KW £10, involves a situat in
point, But the court &id no‘e disouss directly the ques~
tion of shether or not the night watchman was & laborer,

In this osse the plaintiff night watohman sued
the gity of Detrolt far overtime worke A aity ordinunse

*That herafter eight (8) bours shall omw-
-gtitute a day's work for all laborers, workmen,
and 8, Who may be amployed by ox on be-
_ half of the aity of Detroit; or eny of its au-
tharixed boards or offfcers, or may be exploysd -
by contrastors or sabeontractors, in work done
or axesuted under contracts with the said eity
of Detroit or its various authorized boxrds or
offiocsrs.* .

The gsourt bheld that the city having created the
position of night watehman in the Departoest of Puydlie
Yorks, the cm:.fi:g of gueh :t ] :nd powey to
supley a person suwh posi » and to a
person to r£ill sueh position, anéd to azree uthugll.:,mt
he should bde paid for overtima without subnitting tha .
cmtract to the counssl for 1t3aw, actwithstending
seotion 8, providing that the psiomer of Public Works
shall have no power to enter into any sontract on behalf
of the clty without the approval of the ocommon ¢ounsal,

The result of the Gadd v, City of Detroit case

2
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was to bring the night watchzan within the cight (8) bhour
éay ordinance as a laborer, workman or mechanioc.

While watching and guarding the property of his
anployer are the principal duties of the night watchman,
almost invariably he has incidental tasks or functions to
perform which would bring him within the "laborer™ or “work-
nen® clasaification even if the primary tasks of "watching
and guarding™ and the nature of work required in perform~
ing them did not fix his gtatus as such,

¥We wish to point out that the language of arti-
cle 1580, supra, in its first sentence appears 1o go be~
yong the classification "laborer, workmen, mechanic®.
This sentence reads as followas

*All omtracts made Ly or on behalf of the.
atate of Texas, or by or on bdehalfl of any eoun-
Ly, mictpau{y or other legal or politisal '
subdivision of the state, with any scorporation,
persan or assoclation of persons for performsnoe
of any work, shall be deemed snd consifered as
zads upon basis of eight {8} hours conati~-
tuting a &ay's work®, (Underscoring ours) -

The statute refers to "persons®™ st this point,
Then it dsals with “laborer® and "laborers, workmen, or
machanics®. In view of cur holding it is unneceasary to
dooide whether or not the soops of the statute is extend
ed by the firgt sentenve,

~ Your attention is called to the excepticns of
article 1580, as amsnded. One of the exceptions is "in
cases whare it may bdecoms necessary to work more than
eight (8) hours per calandar day for the proteotion of
property » = s ", We do not construs this to apply to the
performance of routine night watchman duty, Federal ¥ove
ernmsnt employment exeeption might apply. ‘

- 0f oourse, thore is no expressed or implied ex~
es;gtlan- of a night watohman in the wording of eithar arti-
cle.

It is our conclusion that a night watchman is
within the scope of the classifieation of "laborers, work-
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men or mechanics®, common to both articles 1579 and 1580,
as emended, of the Penal Code Vernon's innotated Statutcs,
"and aa a result 1s subjeot to the provisions of ertiocls
1580, as arended, if the other conéitions of the statute
are satisfied., It follows in answer to your second ques-
tion, that if the night watochman, in addition to the watoh-
ing or guarding of the premises, 1s also rTequired to per~
form duties substantially and materially involv and
prozoting the eunsiruction of a building, he would be
subject to the provisions of article 15?5, as amended, if
the other omnditions of the statute are met,

. Trusting that the abovs fully enswers your two
inquiries, we are

Yours very mu‘

ATTORREY ORNERAL OF TREAS
RS
P8sonh _ ( Assistant
AP | \

4 V ‘ %
ATTGREEY GENERAL OF Zxﬁw"\

CHAIRMA .




