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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

C. MANN
ATCORNEY GENERAL

Tepertment of agriculture

iustin, Texas
Dear Bir: Att'n: Cherles E, Xaughmen

Opicion No. O-~688 /
Es: Is the Commissioner of .
g:nm to suter intn %

. Yo are ln Tooeigt o
tho following dMS.eu

_ "¥e, therely 94
Mulemr ® Agﬂ ”
enter in 3/’ 2t

) ’.h 1. t:n“mti.;bmw or Ms
1l She Cofe " ¢ sudk an srrasgemstit
or peation s 10“ oould Post Pated Youshers
ox tthl‘!’ M \other expenses, ineluding trave

Xpehses, be medh up and presented to the Comptreli-
1; Sor osejl mogth, during the meaths of :
end Augenat . to dover the entire period Dedeme~
bar 1 > the end of August, 19407* (Parenthet~
ieal D Qurs). ,

Senate Bill 487, of the Forty-sixzth lLegislature, the
General Departmantel Apprepristion Bill for the bleanium
T e Then unter'the pending “Helacise snd Eipenses ia the
or. . .
Speciel Jack-Stellion Fund, H.B. No. 18, First Celled Ses-
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For the Yeszrs Xnding:

*84b--Inepector ..........s August 31, August 31,
1940 194
£1,800.00 $1,800.00%

It appesrs that the payment of certein bdreeding re-
funds out of the Speclal Jeok-3Stellion Fund has temporarily
sxhausted the monies in this scocount and thet there will not
be encugh astual oash in the fund to aset the sslary item
fromn month to month prior to July 1, 1940. See Opinion
¥o. 0~1889 of this Department by the Hon. Richard W. Fair-
ohild, sssistant sttorney generel, to Eon. W.lee 0'Daniel,
Goveraor of Texas.

It is reasonsdbly sertein, however, that Befors the

expiration of the eurrent fiscal year, Septembder ), 1959,

through August S1, 1940, that the fund will be augmented by
the annusl rentals for pleted Jacks and Stallioans %0 & sum
mope then sufficient to teke care of the monthly salary of

) the Jaok-Stallion Inspector.

Aa unfortunate erisis in respect to""m 238 atate~

!md animals has thus arisen. It is spparent thet someens

- sast Jook out for them. The legislature has pleinly suthor-

dxzed tha hiring of an inspector lx the Commissionsr of Agri~
cultures snd provided sn annusl salery of $1,800.,00 for

-4uring the ourrent biennium. This salary weas to be paid out
. 9 the Jack-Stallion Jund whioh hes besn sulddenly depleted
88 8 repult of unforeseen contingencies. '

It is the poliey of the Comptroller of Pudblie Accounts
1o refuse to drew wnrrants sgeinst a Special Fund where there

‘are no monies in the fund to meet the evidences of indebted-
-ne8s., Yot the obligation has beenn areated under authority

of law, snd the exigsncies of the moment necessitate a legal
solution of the prodlem.

The question is whether or mot the Commissioner of
:g:mltm may eiter into an agresment with the JackeStal-
Inspector whereby the latter gontinues to perfora the
duties of his position and run the risk of being ecompensated
in e lump-sum psyment for back monthly selaries when snd 1if
funde ere svailable in the Speaial Jack-5tellion Fund.

We cennot say as & matter of lew thet the ﬂomgtnnor
is under & legal obligation to draw warrsnts for monthly ssl-

- aTies in soaordence with the Genersl Departmentel Appropria-

tion Bill agsinet en empty Special Pund mocount. This is
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true deapite the fact that surfioient revenus is expected
to fiow into the Speciel Fund before the enéd of the fiscel
year to teke cere of ssalaries for tkhe intervening months
between the depletion of the fund end its augmentation by
new revesuas,

On the other hand, in the eventthe stste euployes
continues to ocoupy his position and discharge the duties
thereof with the epprovel of his department hesd, he would
be entitled to compensation provided under authority of lew
by the legisleture when monies appropriasted for such purpoce

beceme aveileble.

When monies suffigient t0 mest the approprieted
salary have flowed into the Special Fund, the Comptroller
would be legeally obligated under the suthority of pre-exist-
ing law, 1,6., the Genearal Departmenssl Appropristion Bill,
mu\m s warrant for btagk pay of the employse sguinst the

i Irf the Special Fund out of whioch the salarxy of a
state employes is paysble has heen temporarily depleted and
the eaployes is able ané wiilling to £1ll the position with
the sanction of his department hesd until snticipated reve-
mdes are availedble in the fund, we £ind no legel prohidition
against an errangeament or sgreement dbetween the head of the
departnent and the employes whersby vouchers for suthorized
salary and muthorized expenses, including prgor traveling
expenses; would be made up and presented to the GComptroller
when thers were sufficient monies in the fund to enadle the
Qomptroller ¢0 4raw warrants oa it,

We reach this conelusion with full knowledge af the
faot that the salery for the employes whose c¢sse is being
oconsidered was appropristed on an annual dbacis at 21,800.00
u;d thet the genersl rider to S.B. 487 sonteins this provi-
eion: '

*All sannusl salaries shall de paid in twelve (12)
equal moathly installments, unless otherwise provid-
ed therein.™ ‘

Yhere the selary is to be paid out of & 8Bpeciel Yund
end that fund is exhausted for an interinm of seversl months
during the fiscal year, we ceanot construe the sbove provi-
sion as en sbsolute bar to the payment of en annuel ssle

on e different bYesis where monies subseguently decome avail-

sble., This is especially trus of & situation like the
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present where the care and preservation of veluable state-
owned livestook ere involved., A different result would
wipe out the Jack-Stallion Division of the Department of
Agriculture and be tantemount to turning 2358 stete-owned
animals out to snift for themselves.

Consequently, we wish to advise you that in view or
the present depleted stztus of the Jeck-Stallion Fund the
Commissioner of Agriculture hes the authority to eater into
an sgreement with the Jeck-Stallion inspector to carry on
such lnspecgtion work and supervision &s comprise the duties
of his poeition, with the definite understanding that no
further obligation in behalf of the state than now exists
is incurred, end thaet the payment of salery and expenses
‘will be subject to the availability of funds; end the GCom~
. ‘missioner having entered into suek a ¢ontrsot for the in-
speotion service, will bde authorized to make up end present
"40 the Comptroller & voucher for back salary and expenses,
ineluding traveling expenses, and preseant it to the Comp~
- troller whén and if monies were svailable iz the Speciel
 Jeok-Stallion Fund to take care of s lump-sum Hayment of
back salaries. § N '

: We have'hetn unsble to find sny legel suthorities

on the matter et hand, but have been guided by the natgure

of the emergency snd the precticel egquities of the ‘situstion
4n arriving st a legal solution of the problem. The poliey
of the Comptrolleits Offieoe has been taken into consideration
- snd we eare informed that precedent. in that department supports
such sn agreement as is contemplated and that there are no
objesctions to issuing e warrent for salary in & luxpdemm
‘wnless legal prohibition exists.

It i3 t0 be noted thet in this opinica we are not
spproving the plan of making up end presenting to the Comp-
troller post-dsted monthly vouohers eovering the period when
there ere no monies in the Specis)l Yund. This is not neces-
sary, as the Comptroller will issue & warrant for the total
beck salary due when the money is avalladle.

Furthermore, nothing in this opinion im to be oconstrued
es recognition of & larger salary thesn is approprieted by the
legiaslature for the current blennium, i.e., $1,800.00 per
{:ar, or more money for trsveling sxpenses then provided for

the General Departmentel) Appropristion Blll,

We refer you to previous opinions rendered dby this
depertment on the Jeck-S5tsllion Fund, end also to Conference
Opinion No. 3089 of this department by Hon. Rishard W. Feiz-
ohild, assistant sttorney general, to Hon. George H. Hhepperd,
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Comptroller of rublie icoounts, Aastin, Tvxes, on the gen~
arsl subject of “truveling expenses.™

Trusting we have fully enswered your injuiry, wve

are
Yours very truly
ATTORNRY GENERAL GF TEXAS
By S P. . éc.. A
ek Etout

DS:0d Asgistant

ATTORNEY GENERAL OF TEXAS

APPRQOVE!

OFINION
COMMITTE!
Fae



