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This opinion holds:
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A warrant of arrest ls not necessary be-
fore & party ocan plead gullty to the
offense of speeding in a justioce of the
poace oourt after s complaint has been
£iled and the party is in the sustody of
s Wghwey Vetrolman.

A complalnt filed by & Highway Patrolman
is surfiolent to sustain a ples of gullty
without the issuance of further process
by a justice of the peace.

A constable is not entitled t0 & fewe of
two dollars for reading a warrant of
arrept to a motorist when the motorist
is in the custody and uader arrest by s
Highway Patrolman,

A constable in nct entitled to a fea for
summoning witnesses unless he aotually
sumnonsd suoh witnesses,

A charge of one dollar for release 'is

a proper oharge o0 be taxed as costis
azeinet the derfendant when a plea of
guilty i» entered snd a fine paid lmge-
diavely after the defendant is notified

of the amount &nd no eoumitment is made,
and the officer who discharges or releases
a defendant from the rforoce and effegt of

a judgment restraining him ia entitled

to a fee of $1.00 for » release.
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C¥FICE OF THE ATTORNEY GENERAL
May 8, 1939

Honorable Homer Garivisen, Jr.
‘Dspertment of Fublic :uafety
Austin, Texas

Deay Sir:

Cpinion No. 0-693

Re: Teed to whioh a constadle
is entitled in & speedling
case where arrest is par-
formed by Highway Patrole
man.

“e are in receipt of your letter of April
25, 1939, wherein you cutline the followlng facts:

"A Highwey Fetrolman arrested a motorist
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for speeding and upon the suggestion of the
motoyrist he and the Highway Petrolmen went to
the Justioes of the Feace Orfice, in order that
"the motorist might enter & ples of guilty snd
pay his fine. Upon their arrivel at ths Jus-
tice of the Peace orfice, the Justice of the
feace and 8 oonstable were sitting in the of-
fice. The Patrolmen filed a ocomplaint’ against
the motorist ror speeding, snd thereupon the
Justice of the Feace in the presence of the
motorist, ratrolman and Constadble issusd a
varraat for the arrest of the motoristj handing
this warrsnt to the Conastable, who in turn
read it to the motorist, plecing him under
arrest whiles the motorist was still ia the .
custody of the Highway Fatrolman. The Justice
of the Peace, also, issued two subpoenas, for
wltnesses, to wit: the Righway Patrolman, who
was pressant, and the Constable., Thess sub-
poanse were handed to the Constable but he
made 30 atteapt to serve thon.. o



*The motorist plead gullty to the ocharge
and was asdpessed a fine of $15. 50 1temized as
Tollows:

Fine " & 2 5 ® 5 8 5 & 2 = s 2 e 8 qOO
Attorney's Fe® . + « « ¢« « s » o - 5,00
Trial FE88 « o« ¢ ¢« ¢« o o 2 s o 4.00
offiocers Coat - .
H.klns ATTrest. « o+ o ¢+ o sg 000
sSummoning 2 “itnesses 1.50
Releas®s « ¢« o ¢ ¢ » o o 1.00
_ 4,50
Total .

*The motorist was not committed to Jell,
but merely pleed gullty and pald his fine as’
hereinabove mentioned.”

You thersupon request our opinion in:response
to the following flve 4uest1ona~

"1, Iz a warrant of erre¢st necessary be-
fore a party ocan plead guilty to the offenze
of speeding in s Justice of the Peace Court
alter a complaint has bsen filed snd the party
is Iin the oustcdy of &« Nighway Patrolman?

"2, Is a couplaint filed by a Righwnay
ratrolman sufciolent to sustaln a plea of
gullty without the ilasuance of further pro-
cess DYy a Justice of ths Peace?

"3. I» 8 constable entitled to a fee of
$£,00 for reading a warrant of arrest to a
motorist when the moteorist is in the custody
and undar asrrest by & Highway Patrolman?®

“4., Is o charje of aubpoennins_titnossea
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valid when & motorist is taken before a Jus-
tice of the Peace intending to plead gullty
theredy elininsting eny testimony from any
witneases? ‘

"%, Is a okhargs of £1.00 for releago &
proper charve to be taxed as cost egalnst the
detrendant when & ples cof gullty 1a entered
and a fine pald lumvdiately after the defon-
dent 13 notified of the amount and no ocmmit-
ment 1s mase?™ '

In the case of &oott vs, steate, ll4, &.%. (24)
584, 1t was held that Artiols 803, FPenal Code, glves a
sheriff the authority to arrest @ perscn without a war-
rant who operates un automcbile upon the publio highway
in excess of 45 milus por hour, and to deml with him as
provided by Article 792, Fenal Code, ' Article 8E7a, Ueo-
tion 16, of the Fenal Code veats Stste Highway Pstrolmen
with sll the rights and powers of peace offlcere to pur-
sue and arrest any purson for any offense when said pare
son is found on the highway. Hence the Highway Patrolmen
heve the risht to zeke arrests ln speedlng cases, agand %o
deal with the persons arrested es provided in Artiocle
792 of the Fenal Code. The person arrested in the case
which you submit vo us had the rigkt Yo demand that he
ehould be taken forthwith dbelore the Justice Court for
sn imnediate hearing, &nd he wss therefore, -in the proper
custody of the ¥ighwey ratrolmon.

Under such circumstances the issuance of & war-

Tent wes wholly unnecessary, and your firat question is
thersfcre snswered in the negative. An effirmative answer

follows to your second question.

Article 1085, Code of Criminsl Frocedure, pro-
vides es follows:

“?he following fees shall be ellowed the
sheriff, or other psace officer performing
the sonme services in misdsmesnor ceses, to s
taxed against the delendant on conviction:



*l. For executing evach warrant of urrest
or capias, or raking arrest withcut warrant,
tvo dollars.,

"2, For summcning esch witnoss, ssventy-
five cents. : . :

“"3s For serving any writ not otherwise
provided for, one dollar. '

"4, ¥or taking and approving esch bond,
and returning the same tc the oourthcuse, when
necessary, one deollar and fifty cepts,

"5. Yor each coamitment or release, one
dollar,*
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There is nmo stztute which requires that an
arTect fes be charged in every caze. There is no sta-
tute under whioch a oconatadle may receive arrest fees
in such cases except the above quoted aArtiocle 1083, Code
of Criminal Procedure. Froam the above statute it ap-
pears that he 1s entitled to recelve a fee of $£.00
ouly where he executes the warrant of srrest of ouaplas,
or where he makes an arrest without s warrant. In the
instance to wzich you fefer he did not make the arrest,
but the Highway Patrolman performed that servics. The
motorist astill deing in the ocustody and under arrest
by the Highway Patrolman, the mere. reading of the war-
rant by the constable to the motorist would not consti-
tute an execution of the warrant of arrest. Our answer
to your third question is in the negative,



©

In the facts submitted to ycu, the conltablo
made no uttuupt to serve the two aubpoonau for witnesses
which had been placed ip his hands. Article 1065 pro-
vides a fee oOf 3.75 to be paid for summoning each ‘witness.
The constadble would not be entitled to such fuve of §.75
per witness unlsss he summoned such witness. Referring
$0 your fourth question, however, ws would observe that
a wotorist, or any other defendant, would have the privi.
lege of plesding not guilty if he should desire at the
time when he should be ce!led upon to plead to the ocome-
plaint. This would be true notwithetanding the fast that
he had theretofore advised thet he expsocted to plead
guilty. Therefore, the mere ract that he might state that
he expected to pleal gullty would not deprive the proper
officers of the authority t¢ causze subpoenas to iszye for
witnesses who might be neceasary in the event the motorist
should change his mind and enter a plea of not gullty.
Under suoh olrcumstances, therefore, a churzge for sub-
poenalng witneassges would be velld 1f such subpoenses should
be executed.

Cn February 13, 1928, thie department held in
a conference cpinion written by kon. H. Gredy Chandler and
Hen, “allaway Calhoun, rssiatents Attorney Cenersl, that -
a "release™ for wtioh a puaoe officer is allowsd a rao of
one dollar is ror relessing or discharging a defendant
from the force and effect of « Judgmenti and the feeo i
allowed in ell ceses where & defendant is convioted and
discharged his fine and costs, whether undier s plea of
guilty or not guilty. e quote frcm this opinion as fol-
lows: :

"The term 'release’ must be construed
acoording to ite ordinary meaning. vebster's
Dlctionary defined release as rollows:

*17¢ lst loose aain; to cet free
from restraint; to give liberty to or to et
at liderty; to let zo.!

*The diotionary also gives the word
tdischarie? as a synonym for 'release'.
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»article 917 of the Code of Criminal ¥ro-
cedure, as heretofore stated, provides that
the judgment of the justice court shall recite
‘that the defendant 1s to remein in custody of
the sheriff until the fine and costs are paid.
Articles 785, 787 und 792 provide for enforeing
a8 judgment in all misdemeancor: cases end make
provisions for discharging the defendant. The
toerm 'release’', therefore, as used in the fee
bil) and es defined in the dictionary, we be-
lieve, the same as 'discbarge’' snd the offiger
who discharges or releases a defendant from the
force and effect of a judgment restraining bix
is sntitled to collect the fes of 21.00 for a
releass, As the judgment is the seme in all
ceses of oconviation, whsther under a plea of .
guilty or & plea of mot gullty, it follows
therefore, in every case an officer 1s ent{tled
to a fes of £1.00 for a relesse. But o fee is
not allowed for s commitment in every cese une
leas the cocurt is required to commit the dJdefen-
dent to jall in default of payment of the Lim
and costs or in the county court, the defeundant
might be committed to serve a Jafl ssntence even
though the fine snd costs are pald.”

It appesrs that tuls conference opinion has
buen followed by this departmont for more then eleven
yoars; we are unable to find sny suthority to the ocon-
trary; the oplaiocn appears to be besed upon sound reason-
log; we. therefore, approve and follow this opinlon. .

. You are therefore respectfully advised that
it is the copinion of this department that s ohsrge of one
dollar for relesse 1s u proper charge to be taxed as
costs agsinst the defendant when & ples of gullty is en-
tered and the fine pald immediately after the defendant
is notirfied of the amount and no commitment is made,
and that the offiocer who discharges or relesses & de-
Tendant from the foroe and effeot of e Judgmeat restrain-
ing ?ia i3 entitled to colleot the fes of cme dollar for
& releasa.



~ Yours very truly
ATTCRNEY SERERAL C¥F TEILS

By '

¥m. J. Faaning
, Asslstant
i 3 2340

This opinlion has been considered in confeirence,
approved, and ordered recorded, .
GERALD C, MARN
APTCRNEY OZNZRAL CF TBIAS



