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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN
June 10, 193%

Hon., ¥. Lee O'Daniel
Governor of Texas
Austin, Texas

Daar Gavernor:

Opinion No. 0-711

Re: The effeot of Sens
Noxioan matimals nby
beanty myﬂl

‘ lo are in res
-193¢, in whish requ
mnt- on the Lo '

he uly-mmumm
miusmthmtuétm
beauty shops in Texaw.
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Hoase s of the 44%h-

‘Seasion 734b, Seetion 1, Bannl caéo ‘l‘em*a
Annotated 1 statntaai by adding thoreto the fol-
lowing: ‘

*and providing further, that such person
shall be a citizer of the United Stztes of Am~
erisca or present proof to the proper adminis~
trative Authority that the requirved papers of
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intention have been filed with the proper au-~
thoritles, snd that such person shall be &
bana fide resident of the state of Texas for
at least six (6) months immedlately prior to
the meking of application to the Hairdressing
and/or Cosmetology Department for permiesion
to take suck examination to entitle such per-
son to so practice Hairdressing snd/or Cosmst-
ology or any of its branches in this State.,"

Secticn 1 of House Bill 189 (Article 734b] st
the present tims reads as follows: ,

“That it shall be unlawful for any pepr~
son to engage in the prastics er oc
of a hairdresser or cosmstologist o to%ﬁr

' -Mt‘vahairdrushgoru 1 Wstabe
i1ishment or B¢ unlens sush person WEal):
have rirst obtained a vertificate of FeRjatras
::;n. and/or licenss as jrevidad unfer 'thlg

A olon examination of mh:t:.m s
100 discloses no other preovisicn of intersst «nd ,
ange %o the Mexican Embassy., The remeining Lermp ﬁi
regniremants of the bill are applissble to syery yesmel:.
mﬁge:ummumum e
oupat of & hairdresser or sometologist
«:::t ® hairdreszing or ovmod.ul amﬁum: &

Ir mxbstttuto W& Bﬂl W, ln m_ presens:
- ferm, should bebcms the lew of this atato, ke offe 5
section 1 would bde that no psrsom sould be a balrivesssr
or cosmetologiat in the sta%e unless he or abs was u -yil-
fizen of the United States af Ameriea or M £13.06 paporn
of intention. Since ne certifioate of registretien wr
license issued under the Aot is valid for a langer pere
i04 than one year, it would be unlawfnul rer_ rsans ohhes
than United States citizen® to renew them. o
we construe the langusgs of the Aot as etohlutm Y -
~one other than a United States citizen "o engaze !a 4the
practice or ocoupation of a hairéresser or sosms
or to conduct a hairdressing or vosmetolagical m
ment or school® Ammediathly upon passage of the #nt,. t.ha
law in effect attempled to cancel the osertifisate ar
registration or licensy of alliens.
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e have not been asked to pass upon the validi-
ty of the provision of substitute S.B. 100, whioch would
require a hairdresser or coamstologist to be a citizen
of the United States of America, but we feel that it is
our duty to point out that ‘said provision is a olear vio-
lation of the l4th amendment to the Constitution of the
United States, which declares that no state shall deprive
any person of life, liberty or property without due pro-
¢css of law, nor deny to any person within its Jurisdioc-
tion the equal proteotion of the laws,

| The l4th Amendment to the Constitution of the
United States reads, in part, as follows:

%511 persons borm or naturselized ia the
United States, and subjest to the jurisdiotiom
thersof, are oltizens of the United States and -
of the Htate wherein they reaide. No state

- shall make or enforce any law which shall
abridge the privileges or iamunities of oiti-
zens of the United States; nor shall any State
deprive any persan of life, liberty or
ty, Wthout due process of lawj nor deny to
any parson within its jurisdioction the equal
proteation of the laws.*

Artiele 1, Section S of eur Texas Constitution
roads as followss ' : -

®"All free man, when they form a sosial
coxpact, have aqui rights, ani no man, or set
of man, is entitled to exolusive separate pudlie
emolunents, or privileges, dut in consideration
of publis service." . : ' ‘

. nmboakmmto%!g%cummlor
Persons and M_ perty, Mr. s 8 page 331, ons

"gtates have, by legislation, undertaken
to protegt native labor against allen labors
but in each case the legislaticon has been de-
alered to be an invesion ef the Jurisdistion
of the United States Govermment, and an umcon-
stitutional interference with the right of
resident aliens.*

. -'.‘ .
ORI T e

WA e
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‘ we clte as gquthorliy the case of Tenplar v.
Kichigan State Board of Examiners of Barbers (Suprems
Court of Kichigan) 131 ¥ioh. 254, 90 K¢ 1058.

In that case it was held that Act No. 212 .
Acts 1899, # 5, kichigan, providing for the examinafion
and licemsing of barbers, and stipulating that no person
shall receive a certificate, who at the time of bis ex~-
amination 18 an malien, is repugpant to the l4th Awendwment
of the United Stutes Constitution, as denylng equal pro-
tection of the lsw, in so far as it digeriminates on ac-
ocount of citizenship.

Quoting from the opinion of Montgomery, 31

*In the axercise 4f the police power, the:
legislature had ths mndoubted right to reguirey
as a prerequisite to his plying hie $pdf thtg
he submit Lo an examination. But kg3t the: =
right to eoupls that with osther . requmcenas
it would have the same Tight to make that’
only requirement. In other words, it wo
the right to exsluds allen labor wholl¥: ' B8
think the cases cited demecristrate that it haj
not this power. A very different questfon L

presentad then in a ease of Lhe ”

adxission to the bar, for - 1s, a8 in- e,
'is admitted to the profeasion an offise, HWe
becouss an officer ef the court, '
different quest ion s : efars
the ecurt in Tregeser v, Gray, 75 Md. 250, RO
Atl. 905, 9 L.R.A. 780, 25 Am. St, 58

2 gase much rslied upon by the , |
In that case the quest fon preseuted was whethey
aliens eould be axsluded fr onaagng in the
business of retaliling ligqudrs. This is a busie
ness peculiar to itself, which might be wholly
prohibited by the legislature, and liocensos :
might be aconfined to a H.ﬂtei number, We need
not, therefore, inguire whether sueh legislstion
i1s an infraction of the rights of the indlvid-
uasl, not & ottizen. But in the {:esnnt oase the
relator's business is in no way injurious teo

the morals, the health, or even the convenience
of the community, provided only he has the




Hon. W. Iee OfpDaniel, June 10, 1939, Page S

Tequisite kmowledge upon the subjeols prescrib-
ed by the Leglislature to practioe his c&lling
without endangering the health of his patrons.
To hold that he is not entitled to practice
this calling, because not a full citizen of
the United States, is to deny to him rights
which we think are preserved by the fourteenth
smendment . ®

200 " I:fgom g::t the provision of &bﬁi::“ 8.B.

to the eat t any person engag ¢ prac-
tice or occupation of a hairdresser or cosmstologist or
gonducting a hairdreasing or coametologléal establish-
sient "shall bLe a oitizen of the United States of Amarica
or present proof to the proper Administrative Authority
that. the required papers of intenticn have deen filad
with the proper suthorities® is unconstitutional.

Ix conslusion, we. wish to point out that we
have discussed the eole provision of substitute 8.B. 100
whiok would affest the status of Mexicen natlcmmiliy ivi:the
United Slates who are presently enpaged in the oecupations
of Wairdressing and sosmstology. ZFurth + W8 Dave ~
snalysed this provisien with respect to iks conastitutione
slity and have found that it i in oconflivt with the J4th

Amendment of the Federal Gonstitutien, _ .
. NPSORWEY GENERAL OF TEXAS
' : ~
Dick Stout
Sroad - - Assistent
L _
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