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Honorable E. H. Thoraton, Jr.
Chairman, Appropriations Committee
House of Representatives
Austin, Texas

Dear Sir:
atain 16572
Res Authorit glature

pose of erecting
juilding on campus
3 Terleton College.

genersl appropriation diil
bothi Houses of the L’ogi.slatur,o

ohn Tarleton College., Be-

st to the sonfersnce committes
plaéed on the Governor's desk for -

o \this item was deleted from the ‘bill. on’

_ ; the Governor issued e deficieney

. in tHe smount of $95,000 for the purpose of
. ereoting ths gforementionsd Building., At this time
the Govs rnor had not, and 414 not by this defiocisncy
warrant, ‘extasd the ‘200 000 1imitation placed in
Article 4351 of the Raviaoa Statutes of Texas and Article
3, Section 49 of the Conatitution of Texas.

You further state that at the time the deflo~
iency warrant was authorized to be lssued by the Governor,
thers was no pre-existing valid law authorizing the
arection of this building.
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You ask.the opinion of this Department upon
the question as to whether or not the Legislsture, under
the foregoing state of facts, now has the authority to
appropriate the sum of $75,000,00 for the purpose of
paying the deficiency warrant aforementioned.

o Article 3, Sectlon 44 of the Constitution of the
State of Texas, provides in part as follows:

"The Legieleture ,,. shall not grant
e-ey DY appropriation or otherwlse, any amount
of money out of the Treasury of the State, to
any individual, on a olaim, real or pretended,
when the same shall not have been provided for
by pre-existing law; ..."

Pudblic offices and officers are creaturss of the
law, and their powers and duties are necessarily defined
and limited by law, A dcontract entered into by a public
officer for the State, without express or implied aushority
conferred upon that officer by law to make the partiocular
contrsot, glves rise $0 no such lsgal cbligation as would
be enforoced by the courts against the State, in the
event the Legislature should permit the state to be sued.
" A olaim founded upon a contract thus made without the
authority from the State to the officer to make it, 1is
not a olaim provided for by pre-existing law, and there-
fore falls within the condemnation of the Article of the
Constitution of the Gtate of Texas above referred to.
Fort I?rt? ga;alry Clud vs, Sheppard {Supreme Court), 83
8. W, (24) 660,

Article 112 of the Penal Code of the State of Texas
provides that any member of a governing board of any educa-
tional institution who shall contract or provide for the
erection of & building or other improvement not authorised
by speoiric legislative enaotment, or by written direction
of ths Governor amcting under and ccnsistent with the authority
of existing laws, shall be imprisoned in Jail not less than
ten days nor more than six months.

Artigle 2613a-1, as amended, Acts 1933, Forty~thirad
lLegislature, lat Called Session, page 195, Chapter 73, Seo~
tion 1, provides:

"The Board of Directors of the Agri-
oultural and Mechanlical College of Texas is
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hereby authorized to contract with persons,
firms, or corporations for the purchase of,

or the acquisition of, or the erection of per-
manent lmprovements on or conveniently located
in reference to the campus of sald college, or
to the campuses of any or all of its dbranch
institutions, and to purchase, sell, or lease
lands and other appurtenances for the construe-~
tion of sush permanent improvemente, provided
that the State of Texas incurs no indebtedness
under the contract.”

Artiocle 4351 gives the Governor of the State of
Texas authority to approve the issuance of deficliency
warrants only at the instance of persons entrusted by
the State with the power or duty of contraoting for sup-
plies, or in any manner pledging the credit of the State
for any deficlency that may arise under their management
or control., It follows that if the person applying to
the Governor for a deficiency warrant spproval has not
been entrusted by the State with the power of pledging
the credit of the State for the partioular deficiency
which 18 the besis for the issuance of the warrant, the
Covernor lacks the power under Artiocle 4351 to approve

the issuance of the deficiency warrant. _

The officials of the educational 1nat1fution

referred to being without suthority from the State to

Pledge the credit of the State for the erection of the
building referred to, the act of the Governor in approv-

ing the issuance of the deficiency warrant is wholly in-
effective to give any validity to such unauthorized contract,
regardless of the faot that the $200,000 debt 1imit imposed
by statute and by the Constitution was not exoseded bdy

the issuance of the deficlenoy warrant referred to.

We, therefore, answer that the Legislature is
without authority to appropriate money in payment of the

deficiency warrant issued by the Governor, under the
circumstanges and for the reasong given above,

Yours very truly
ATTORNEY GENERAL OF TEXAS
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R. W. Feirehild
RWF: PBP | ~ Aseistant
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