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Yonorable ln Tn Btj,_r

Souaty Attomay

Walker Sount :
Huntsville, Texss
Dear Birt =

Opinton No.

Re: The ohlisnt -ty an

band m:m

Your lettsr 3. t. ixstance resalved, You
state that in 1037 two piduits Were sach sharged with
violating the loos laws and that esoh was
sonvieted, sundy? sed in each sase wus &
fine of £100,00 and ev 2568 weTe appealed to
the Gourt of iy al Ay . defendant entering

] 3 the ¢f the dond was

%
but {efon the manfate

aging & forfeiture of Shese donda

~$%he trial judge: may eater an or-

sireties to pey she sost: without pays
peptlty of the dond, This eontention

1gle 864, Code of Oriminal Prooedurs, Arti-

ad 881, Code of Criminal Progedurs, provids for

a3 misdexesnor nzpcea.t and fer the form of the

P, Cols Criminal FPyocsdure, providesi

» Sefore final Juwt is sntex-
2 sgrinst the dadd pringipal sppear
or be arrested and iodm in jall of the
proper ¢ m{ the eourt may, ut its din~
eretion, r { the wnole or parr. of the
sum -p-eiﬂ.od iz the dond or resogniszanee,”

Articls 851, Code of Criminsl Prosedure, is *
mistemennor oases wharo she Jud t has deen atd
prosesdings need b had after £iling t.hc zandate, cnapt
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to forfeit the resognizanse for the defendant, or to issue
sapies for the defendants, or an exesution ageinst his pro-
perty, fto enforee the Jadazment of the gourt, as if a0 ap-
poel Dnd been taxen,®

Article 884, Code of Criminal Procedure provides an
appeal may be taken by the defendant from every final Jwig-
aeat rendered ?on a rescognisanca, ball bond or %ond taken
for the prevention or suppression of offenses, where sush
Juigment 1s for $20,00 er mors, sxelusive of sosts, dut not
stherwise,

In Eogg v. State, 48 S, W, 850, the sourt says:

"After awarding a mandate, mo uction oan
e taken in the sourt below, exsept to far-
felt the resognis~noe for the defendant, or to
iscus a sspias Zor him or an execution egainst
bls vrgplrty., to enforce the judguent of the
sourt, . ‘

Iz ex parte Salisbury, 265 5. %, 6946, ths sourt says:

*On the facts revenled by the present
record, at the tirme the mandate was filed, it
was the privileze of the state to snforoce the
Jutgment by seizing the appellant under a
sapias profine, by forfeiting the resognizanse,
By prooeeling epainst sursties or by issuing .
sxegution against his property. 8es Carlton
ve Etate, 40 Tex, Cr, Apps, 7o &, ¥, 1044, The
duty or pruceséing by ons of these methols
was upon the officers of the state, A duty
1ikxewise rested upon the appelliant, and the
sureties ujon hils resoznizance, HNHe might

have paid the fine or surrendercd hlmself) so
might the surety. Kone of ths officers of

the state had the right to alfirantively re-
lomse the appellant or weive the state's rights
to“::o aatisfaction of the Julgment of the

80 " .

In Johnson v. £tate, 1T 8, %, 408, the ecurt anys:

"In erder to defent an obligation
founfed on Artiele 854, Code of Criainml Pro-
ssdure, (1879) the appe~l must not only be
prosesuted with effect, but the atipulrted fine
and costs must also be paid,”
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You injuire if under Article 884 of thes Code of
Criminel Procedure the defendnrt may satisfy his recogni-
gance by paying the sosts, e answer no for the reason
thrt Artiecle 884 doecs nothing more then permit an appenl
and thet under Article 439, Cole of Cr Procedurs,
the sourt haa n. disecretion unless the prinscipal appear or
be arwesteld and lodgzed in Jai) in whiech event the scourt may
exercise disoretion, and thnt in the lenguage of Johnsen v,
State, supra,

In order to deafent an oblligetior found-
ed on srticle 854 {18791, Code of Criminsl
Procedure, the appeal must not only be prese-
suted with effest, but the snp“lated ﬁ.no
and sosts must also be pald.”

The sureties on the respective appeal bonds ere

bound to pay the eostz and the fine as essessed in the
triel eourt.{h and falll.nz to do thet, aye bound in the full

penclty of
Yourz very truly
ATTOFNEY GERER'L OF TEiAS

Albert L, Kollins
guaﬂ. stant
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