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"An uflnt represents Company Xo. 1, and ig-
sues a polliey ef insurence for t company to an
individoal, The premium is in turn pald to the
agent by the assuredj however, this prenium is not
remitted to the oompan! and sixty dayst tinme,
the company exerolises is right to canesl the pole-
foy for non-peyment of premium end notifies the
agent either t0neollest the premium or eancel the
poliey. The agent, having eollected the prenium
and oconverted same to his owmn dse, contaots the as~
sured, and insteald of tender the return premium
due the assured in oxder for him %0 plok up the
[ ny's poliey for canocellation, substitutes a
pol og in another gompeny, hereafter known as Com-
pany Ro., 2. The assureld, therefors, surreniers

lloy in Com Xo. ) §or oanoellation sinee he

8 been provided dy the agent with a ggiley in
Conpany Ko, 2, whioh 1s agceptadle to » Tor the
unexpired term of the poliey im Company No. 1,

"Sizty deys aftar this latter transaction, Con-

gany Ko, £ dontacts the agent and rTequests either
he remfesion of the premium or the eancellation of
the poliay. The agent fails ¢to do 80} therefore,
the company notifies the assured by registered mail
that hia poliey hes been cancelled for non-payment
of premiut, Eowever, the assured maintains, end
Justly so, that he is entitled to eoverage from one
of the oompanies involved for the reason that he
has paid to the agent for these companies preaiun
for such coverage, and no return preniua has deen
tendered to hinm, |

*In ngmerous other ghses, the same proecsdure is
followed with the exoeption that a third oon is
involved bDefors the assured is finally notified that
his poliey is cancelled for non-paymant of premium,.

"Beoause of the agent's unethioal and dishonest
praotices, we have eancelled hig lioense to 4o dusi-
ness as an agent) however, we are at & loss to know
whish sompany to hold responsible for the return prem-
fum. In most gases, the sssured still holds the pol-
foy in the last company on the risk;howsver, this poli-
0y is supposedly cancelled dy the eompany by registered
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notice of eancellation. comfaa{ Noe 1 advised this
Departmant that it does not feel that it i¢ liadle
for the return premium due the assured for the res-
son- that she assured wilfully surrendered 20110 No,
1 AX exohange for a policy in Coumpany Wo, 2 written
for the unexpired temm, 0 £ 4is0laine

an liablllt{ on the assumption that the prexiun wes
aotuslly paid ¢o the sgent for polie{.ln Ho.
1, and that no preniun wes paid t0 the agent soting
ltnszgg for OOT f:. g. In q;...sig;:?%.ht‘h:::
00 es are involy ompany No. osts
sane denial of llabilliy for return preziun as &oes
Company ¥o. L.

"¥e, therefore, respectfully submit te you the
question: VWhieh of the gompanies involved shall thisg

Department require to allow the return premfun to the
assured

Insurers are bound dy the aots, eondust and repre-
sentations of theliy sgents. The lnxhnriey of an sgent is
g{:-nn.d t0 be eo-extensive with the Dusiness entrusted to

oaYe, and ineludes the authority to 40 all those things
whioh are necessary and proper in carrying on the business
An its ususl manney end whieh the prinoipal oould and would
usually 4o 4in similar eircumatances, Texas Jurisprudendge,
Yol. 24, page 8043 Swarts © v. ¥innesota Mutual Life
Insuranse Gonpany, 293 8. ¥, 204,

An insurer may siipulate for the prozpt ent of
the preniwas due and provide s forfeiture by way of penalty
to enfores such stipulation. Eome Insursnce Oompany v, Puckett,
27 8, W, (23) 111; Ureat Southern Life Insurence Oompany v.
walters, 20 8, ¥, (24) ess,

AS in the ease of agenoies in genersl, an insurance
oougnn: is dound by all acta, contracts oy representations
of 1ts agent, whether gcn.rti or speoial, vhich are within ths
s00pe of his reas) or apparent authority, notwithatanding they
are in violation of private instruotions or limitations upon
his suthority of shieh the person dealing with him, aoting in
€o0d faith has neither actual nor construetive knowledge, In
agoordange with thisnrule the eompany is 1liabdle iz 4 o8
for the fraud or other wrongful sots of its sgents wi the
socope of his aetual or appareat suthority, such as failing or
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unreasonably dol.:{tng % send the apfuntion %0 the eom~
pany. Corpus Juris, Yol. 32, pages 1088 and 1064,

¥e believe that the opinion of the sourt in the
case of a?:xnmt Insureance 0oe ve Do O, Hernfon & 0o, ot al,
™, Vv, } 843 answers ths question with referense to the
11abdility of the various eompanies under the adove statement
gg'iuu. ¥e quote from the above mentioned opinion ag fol-
$

*The following gounter proposition of Meohanias?
Insurance Company states the law lpﬂ.'lubui Where
an luunnu‘csont do a generl urana¢ dusiness
writes mn urance poliey ones eompany and ¢0le
1e0ts the premimm therefor and later sai liey ia
gangelled, whigh ganeellation is ratified by the pol-
foy holder, and an sgreenent is resghed detween said
insurance agent ani sailéd uo);”mm- that the un~-
sarned preniun due the poliey holder shall de applied
on another poliocy in another company, and said agent
Te~writes said poliey in another eompany, and fails
to apply ths unsarn groniuu nonsy, as agreed, and
the eompany in whioh the polioy is re-~written can-
oels suoh pouo{. it {8 not eryor for a Juigment to de
rendered against sugh company for the unearned prene
jom op that poliex.t .

*The poliey of insurances with the Meohaniaes!
Insursnoe conpmz of Philade)phis was legally canssled.
The esses eited appellant to the effeot %t thelir
eould Ve no sansellation of the first poliey without"
the full knowledge and sonsent of the imgsured are not
in point, bdecsause the insured had full knowledge of
snd consented to the eancellation of the Lirss polioy
asd ageepted the second poliey and paid the preafun
thereon. Yinley v. New Prunswisk Ins. 0o, {0.0.) 183
Fo 108} Alliance Ins. Go. v, Qontinental Gin 0. {Tex,
Qiv, 4 f&, 274 B, W, 2993 Natl, Fire Ins, 0o, vs Odliver
{Toxe Uive Apps) 804 8. %, 38Y,

*The agreszent between the insured and Jones, the
generel agent, t0 apply the unearnad premium on the
firat poliocy and the +30 paid by insured as paymant
of the {“m!m on the sedond policy, was the sane as
it the ured had peid the entire prenivm in money and
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the ageat had falled to nfort $% to the insurance

eonpany. This agreenent with regard to plrrutt of

the premium was within the apparent authorisy eof

the general agens, if not his setusl authority, amd

his agresnent dound the owptnz. Kohn Bros. v. Yasher
t, 04 Tex. 131, 83 Am, Reps 748; Oreat South-

orn e. V¢ Dolan {Tex. Olv, A{{.) 239 8, ¥, 2356}

Bernaxd v, Fidelity Union Casua Cos {Tex, Olv,

Ago) 896 8, ¥, & Illinois srs Life v, Dodson

(Tex. Oiv, APPQ’ 189 8, ¥, 0928,

*The t of & prenium ¢0 an agent suthoriged
t0 {ssue poliaies and golleot premiums s payment to
the insuranse gompanys This s ¢rus, although the
agent does not forward the premium to the eompany, anpd
tho he converts the money to his own use. Preferred
Acoident Ins, Co. v. Stone, 61 Kan, 43, B8 P, 9863
Oahill v. Andes Ins, Ooe, & Fed, Oss, 1001, No. 2,280,

Under the faots stated in your onquig. the assured
pald the premium to the first company issuing the poliey dy
paying it direct to the agent. When the first company exer-
eised its right to gancel the poliey, suoh sompany must re-
turn or tender the unearned premium fo the assyydd. The agent,
who eollected the premium for the first company, substituted

- & poliey 4in anothey company, referred to as Ooumpany No, 8.

The assured surrendered the pou.ox in Oonpany No. 1 for ean-
sellation sinse he had been provided with the 8:1107 in Com-
guy Ko. 2, dy the agent shich was asceptadle the assured
oY the unexpired term of the poliey in Company Mo, 1, amd

ke acoepted the polisy 4n Compeny Ko, 3 in 1ien of the poliey
issusd by the first sompany. The offering of another poliey
t0 the assured by the agent in lieu of the unearned prexiunm
due him on the fires policy, which was uugtoﬂ by ¢ WAS

in effect & tender of unecarned premium due the assured by the
fiyst oompany, and the assured accepted the poliey in the
seoond eompany in lieu of the unearned premiua due him on the
eancellation of the first polioyi in other words, the unearned
gratu vhich was {2 the legal possession of the agent ani due
he assured, was substituted by the assured for the polisy in
the seoond oompany and agsnt, as such, for the segond ¢ ny
ressived the unsarned premium dus the assured on the firs
poliocy as payment of the premium on the sesond K"n"' There~
fore, the second sonmpany had legally received the pa t of
the preajus on the poliocy issued by it. Like reasoning would
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apply to the third eom and other companies if there were
ugrn,than thres oenpcnf::{

¥e have carefully ecnsidered the opinion of shis De-

partment written b{ Hon, 8idney Bendow, Assistant Attorney Gen-~
eral, Decenber 8, 1931, addéressed to Hon, Jess ¥, Carter,

pui; 1ife Insuranes éounau.toatr Austin, Texas, Volume 3828,
tg:o 61, Letter Opiniona, and tefteve the faots diseussed in

t opinion are different and can be distinguished from the
faots eonfronting us in this opinion. However, if the faets in
the above mentioned opinion are gounstrued to be identical or
the same as the faots in tiis opinion, Stk opinion of shis De-

rtuant bearing the dste Doocngcr 8, 1931, abovs referred to,

heredy expressly overruled insofar s it gonfligts with the
holaings of this opinion. :

In view of the foregoing authorities, you are rtszoet-
fully advised that 1% {s the opinion of this Department tha
Company Ko. £, or the last eomp fxsuing tholfoxloy under
14ke oonditions as ¢ No, & fssued the jHoliey, would be
1iable for the unearned portion of the preniun o]

1 would not be 1iadle for the same, nor would Company Ko, ¢
be 1iadle in the evant thare were thres companies involved in
the adove mentioned transaoctions.

-

Trusting thst the foregoing fully answers your in-
quiry, we are

Yours very truly
ATIORNIY QENERAL OF TEXAS

JUL 16,.1940 - Y .
(DAL (el L ter

FIRST ASSISTANT Ardell ¥illiems
ATTORNEY GENERAL Apsistant
AXIBEBB
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