'li .ﬁg.

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEoRALD €. MANN
ATIOUNEY GENERAL Kay 31, 193¢

Bozoruble T, §, Trirdle -
7irat sseisient State luperintendent e
Austin, iexas

Dear Uir: Opinion Xo,-0-76
“. fduc ns

fie are in reeeipt of of kay 4, »
you subpit the letter of MNr, ¥, & {star, Superintendent of
#seo Sechools snd request o & pon /the question therein
presented,

¥r., Lristert - {n part as follows:

"The Kathgdisl Crphanag to has some 550 echool
children and They are \ooste i the oity limite of
: audihg their high school ehildren
he wompletion of the eighth

3 £hildren over to the publie

0 urposee, throwing the whole

b Indépendent 8ehool Bistrict of ¥aeo.
thln oan legally be done.™

: & that tha prineipel question which you wish
. to have\determined ig/whethor the ¥séc Independent Sghool Pistriet
can be réquired Yo gdeept the ohildren living at the Lethodist

¢t hes'been called to ocur attention that on ipril 18,
1937, the county bhosrd of schagl trusteesn of Molemnan County
attempted to oreste an independent sghool district out of the
Methodlist Bogze territory in %seo by resolution.

V%e have been unable to £ind sny statute suthorizing a
eournity boerd of sehool trustees to ¢reate an independent school
distriot as distinguished from the incorporation of a then exist-
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ing comemon school distriot except Article 2742f, which reqQuires
& voete of the originel dfstrict to be divided, a vote in the
district to be creasted to assume a proportionate part of the
indedbtedness of the original distriot und aleo requires a valid-
eting act by the legislature before sucl independent district
shall be valid. It further provides thet = district shkall not

be created containing lses then nine square miles. No showing
hes been made that there wasm eny atterpt to comply with the pro-
vieions of Article 2742f, but we will sgsume that any validating
sot passed by the Losislnturo and applicable to the asotion of

the county board of trustees in this insteance would validate such
actio: whether the provisions of Article 2742f were complied with
or not,

Acts 1937, 45th Legislature, House Bill 1091, Ch. 385.
Pe 576 (now codlried as Article 28106g-1l) provides as rollowut

*An Lot validating the oreation and orgenization of
indspendent school districts; validating the actions of
any County Board of Trustees with referencs to the erea-
tion of school distriets out of another independent
school district; making this Aet appliceble to certain
eounties according to the last preceding Federal Census;
providing that po part of this Aot shall affect any liti-
gation now pending, and that only sots passed by four-
£ifths majority of the County Board of Trustees shall he
valid, and declaring an emergency. _

. BE IT ENACTED BY THE LXGISLATURE OF THE STATE OF TEXAS:

*Section 1. That the actions of any County Board of
Trusteess in this State for the purposs of creating inde-
pendent school distriets are hereby in all things validated
a8 though they had been duly and legally ostablinhna in
the first instance.

_ . le. This Aot shall :pply only to those vountiss-
having a population of ninety-eight thoueand ($8,000) to
one hundéred thousand (100,000), according to the last pre-
ceding Fedorsl Census, and that no part of this Aot shall
affect any litigation of eny districot now pending.

*Sec. 1b., The acts of the County Board of Trustees .
shall not be valid except those scts that are passed by
four-rifths majority of -the Board itselr,
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An examination of the rederal Census of Texas counties
a8 published in Texas Almanac 1939-40 discloses that the only
county in iexas heving a population withinthe brackets in the
ebove statute is »elennan County which had & populetion in 1930
of 98,682. It is interesting to note that the Lensus reports cof
1920, 1910, 1900 and 1890 as publisted in the iexas Almsnac does
not show that e&ny other county in this otate has ever hed & popula-
tion between 98,000 snd 100,000 except lclennen County.,

It i8 well established theat when a law 15 =0 drawn that
it applies only to one county, and can never apply to any dbut this
one oounty in any possible event, the law is speocisl and not general
although enacted in the form of a genersl law. City of Ft. Yorth
v. Bobbitt (Com. of App. 1931) 36 &, V. (24) 470; Bexar County
v, Tynan (T.C.A. 1934) 69 S. Vi, (24) 193. Oxrdinarily curative
statutes are by their very nature intended to soct upon past trans-
actions end are therefore wholly retroactive. Hunt County v. Reins
County (T.C.A. 1925) 7 8, w. (24) 648, Since F. B, 1091 cean only
apply retroactively no other county can ever come under its terms,
end it is therefore a special act., Buch was the hold of the
- Court of Civil Appeals in Brownfield v. Tongete (1937) 109 S, W,
{24) 352, with reference to a similar validating aet,

The legislature is without suthority to create a sghool
district by speoial law and is therefore without authority.to
validates an order of a county school board creating a school distriet
by a special act. Const. Art. 7, Sec. 5; Const, Art, 35, Seo. 058%-
Fritter v. ¥est (T.C.A.) 65 S, ¥, (23) 414; Browmfield va. Tongate
(ToCohoe 1937) 109 S, %, (24) 858; ¥Wood v. Harfe Independent School
Distriet {T.C.A. 19038) 123 S. ¥%. {24) 429.

Under the well estuablished authorities of this Gtate, we
Laeve concluded that the action of the county board of school
trustees of kolennan County in creating the kKethodist (rphanage
into an Ypdependent School District wes without authority in law
snd thersfors vold,end the aoction of the Legislsture in attempting
to velidate such aot ig unconstitutionel end therefore void.

Article 2901, Hevised Civil Statutes, 1925, provides as
follows: :

“Kvery child in this Stete of scholastio age shall
be permitted to attend the public free schools of the
district or independent distriet in which it resides
at the time it applies for admission, notwithstanding
that it hae besn enumerated elsewhere, or may have
attonded school elsewhare part of the ysar.”
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Other statutes provide that all children of scholastic
age shall be enumerated in the scholastic census in the district
in «hich they reside, and we ere informed that the children of the
Lethcdist Orphanage 1n +acc have heretofore been enumerated as
residing in the «eco Indepenocent Lohool Distriet except for the
sokool year 1938-39.

Yo Vmars oam mmtm e A Pled amer soonmam Ean e e wiee e B e
Y LlNOVY Uu‘u uu“u‘-“ i ;J.l.lu Qi.J waLovw *]l "B-lnll-ﬁ W"%

upon the Question of whether a child living in en orphans home

is & resident of the sohool district in which the home ie located.
Other Jjurisdictions heve made distinctions depending upon whether
the institution or orphans home esring for the children is majin-
tained by the State or receives an appropriation from the State
for that purpose, i#e do not understand that such is the case with
reference to the ¥ethodist Orphanasge in haco.

We think the welght of authority and better rule is that
ohildren living in an orphans home within the limits of a school
district ere residents of that disgtriect sc as to entitle them to the
benefit of a pudlic free sohool education in the schools of such
distriet. Such was the holding in ©irtz ve. Board of rducation
of Jeffersun County (kKy. 1938) 90 3. %w. (24} 62; Grand lodge IOOF
of ¥. Va. v, Board of iducation of *ndependent fohool Pistriat
of Elgin, (1922) 90 wW. Va. 8, 110 S. i, 38 A.L.R. 1098, anno.
1098; Crain vs. %alker (Ey. 1928) 2 5. ¥. (én) 654; Salem Ind.

Sch, Vist, ve. Kiel (Jowa 1928) £21 K.%. 519; Ashby v. Board of
¥duocation (Sup. Ct. J1l. 1915) 114 W, 1. £0; logsdon v. Jones (Sup.
Ct., Ill. 1984 145.5. i. 86, It is not material that the property .
of the home may be exempt from taxstion. Grand Lodge YOOY of K. Va. -
vB. Board of tducation of Ind. Ceh. Dist. of Elkins (1922) 90 ¥. V«.
8, 110 &, E. 440, 48 A.L.R. 1092; Logston v. Jones, 133 N.k. 56.

Ko faots have been presented whereby we might detormine
Just how it 1& contemplated that the squipment referred to in your
letter is tc be turned over to the ¥Waoco Independent School District
or what arrangexent or agreement zay be under occnslideration by the
board of trustees. ¥%e, therefore, express no ¢pinion upon this
. phase of your Guestion.

ne are of the opinion that the jiumates of the kethodlst
Orphenege in #eco reside in the Waco Independent School Distriet
and such children as residents are entitled to receive a publiec
free sochocl edugation in the schoole maintained ty the Waco Inde-
pendent "chool Pistriet.

Yours very truly

ololo X ATTORNEY GENTRAL OF TEXAS
ﬁ.PPRgz : ' APPROVESY «%
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