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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATYORNEY ENERAL

Honorable Tom L. Eeauchsamp
Ffecretary of State
Austin, Texas

Deaxr Sir: Attention:

Ret

Ve are in regeip

of 3 letier of Mey 4, 1939,
spinkon or thig departnant upon
the following facts and quegtion

in which ysu request the

, Ybu.ptate 3 -.ur ie tor hat on- Harch 10. 1939,
Cliff Towers Kotel U pranted a domestic charter
with e capltol skoae ' Oh May 4, 1939, an
amonfnent to tiMs gliarte X Inted to the Seoretary
of Btate inperehsis( y 2l stoek from §7,500.00 to
$1350,000.,00. gapitol stook wis paid ip

by a conveyanse Y s corporation of e plcce-or property
3 sprraised at a falr value
) s .o.oo ‘This property was taken
sub ject rtgagp dated linxch 1, 1939, to segurs a

: f $329,000.00 sxeouted by the mortgagor
oen annnal installments, Your letter

' 7*lp presenting the amendment teo
th® ohdrter, the affidarits accompany~
ng such smendmeut resites that the
T Towers Hotel Comxpany has title
to the aforesald property, which pro-
perty is of the cash value of $850,000
over snd above the first mortgage loan
of $325,000., This affidavit further
recites that the $250, 000 valuation is
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carried on the corporatiocn's books as
#150,000 to the capitol stqeck account
of ¥100,000 credited to the inyestment
account or surplus of such oompany.
This office rejuired the paymente of
a Tiling fse of 3190 for filing the a-
mendment to the charter, and in,addi-
tion thereto reguired the paymegt of
franchise taxes ocovering the perlod
from May 4, 1939, through April 30,
1940, based upon the capitel stock of
150,000 and the further amount of
325,000 eyidenced by the note out-
sbtnding-against the corporate proper-
-ty The only question whioh bhas
arisen relates to our charge at this
time of the additional amount of fran-
chise tax based upon atatement contained
in the smendment to the charter which
waa this day flled."™

.The following questions are submitted for our de-
termination:

. "l. Under the ciroumstances out-
lined above i3 the Seoretary of State
authorized to require the corporation
to pay a suprlemental franchise tax
covering the fraotional portien of the
year from May 4, 1939, through April
30, 19407

*2. I1In event the above question
1s answered 1n the sffirmative, upon
what portion of the corporation's capi-
tol assets of $575,000 (represented by
its authorized and paid in capitol
stock of $150,000, its surplus as stated
in its charter amendment of $100,000,
and the amount of $325,000 repressnted
by the remaining value of the property
subjeot to the note executed by Clifrf
Towers Corporation io said amount of
325,000} are we entitled to use as a
basis for determining the amount of tax
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due by it?

"3. In the event question number one
is answered in the negatlve, and assuming
there is no further change in the fimancial
status of the corporation's capitol stock,
then upon what portion of said §575,000
should the tax due May 1, 1940, be based?"

You indicate that the taxpayer has pajid the tax
under protest as provided in Article 7057-b and the money is
being held in suspense awaiting the determination of these

questions.

Article 7084, Revised Civil Statutes, 1925, pro-
vides in part as follows:

*(A) Exocept es herein provided, every
domestic and foreign corporation heretofore
or hereafter chartered or organized to do
business in Texas, shall, on or before Ma

1 of each yvearx in advange to.the are-
tary of State a ¥ranoﬁise tax for the year
following « « "

Article 7086, Revised Civil Btatutes, 1985, pro-
vides as follows!

"¥henever & private domestic ocorpora-
tion is chartered in this state, . . .
such corporation shall be required to pay
in edvance to the Secdretary of State, as
its franchise tax from that time down to
and including the 30th day of April next
rfollowing, only such proportionate part of
its annual franchise tax, as hereinabove
prescribed, as the period of time between
the date of its rfiling of its articles of
incorporation . . . 8and on the first day
of May following, bears to & calendar year,”

Article 7089, Reviged Civil Statutes, 1925, oon-
tains the rollowing provisions:
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"Except as herein provided, all cor-
porations now required to pay an annual
franchise tax shall, between Januery 1l
and iarch 15 of each year, make a sworn
report to the Seorstary of Stete, on
blanks furnished by that officer, showing
the condition of such ocorporation on the
last day of its preceding fiscal year.
The Secretary of State may for good cause
shown by any corporation extend such time
to any date up to May 1 » . ."

Article 7092 provides in part as follows:

"The Secretary of State shall, during
the month of May of each year, notify each
domestlec and foreign corporation which may
be or become subject to a franohise tax
under any law of this stete, which has
falled to pey such franchise tax on or be-
fore the first day of May, that unless such
overdue tax togéthsr with said penalty there-
of shall be paid on or before the first day
of July next following, the right of sugh
corporation to 4o business in this state
will be forfeited without judicial ascer~
tainment, « "

The above statutes clearly establish that when QlLiff
Towers Hotel Compeny was incorporated on March 10, 1939, it
was then due a franchise tax for the period from March 10,
1939, to April 30, 1939, on its capitol stook and suoch tax
was due upon the filing of its charter, The franchise tax
for the year 1940 was due and payable on Mey lst of 1939,
baesed upon its outstanding capitol stock, =urplus, sta.,
prior to May 1, 1939. The next franchise tax due by tH s
corporation will be based upon its outstanding capitol stoek,
surplus, etc., on the last day of its fiscal year next pre-
ceding May 1, 1940, and will be payable in advance on the
last mentioned date for the franchise tax year 1941,

Although the charter amendment was filed on May 4,
1639, during the franchise tax yeer 1940, the franchise taxes
for such year were already due and payable based upon the
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capitol structure prior to liay 1lst and the filing of the amend-
ment would not affect the emount of tax due for that year.

Prior to 1930, Artiele 7090 R. C. S., 1925, provided
ag follows

"In the event of increase in the authore
ized capitol stock of any domestic or for-
elgn corporation, it shall &lso pay in ad-
vance a supplemental franchise tax thereon
for the remainder of the year down to and
including the 30th day of April next there-
after, the amount of which shall be deter~
mined as is provided in the third article of
this chapter in ocase of the first franchise
tax payment to be made by a domestic ocorpo-
ration which may be hereafter authoriged to
do business within this state."

This statute was repealed by Acts, 1930, 41lst Legia-~
lature, S5th C. S., page 220 Ch. 68, Sec., 1,

We have been unable to find any further statutes
authorizing the collection of a supplemental Tranchise tax .
upon filing a charter amendment, and by the repeal of the a-
bove quoted statute it was evidently the intention of the leg-
islature that a supplemental franchise tax should no longer
be pald under thess ¢ircumstances,

¥We, therefore, answer your first question in the
negative.

Having answered your first question in the negative,
your second question does not require an answer,

As pointed out above the franohise tax due on May 1,
1940, in advance for the year 1941 will be based upon the cor-
porate structure as of the last day of the fiscal year next pre-
ceding May 1, 1940. This being true its present capitol struc-
ture will not in any way become a factor in caloulating the
amount of tax due for the yeer 1841 and your third question
may not materialize. We recognize that in submitting your
third question you might have also had in mind corporations
similarly situated with respect to this year's tax and a pre-
sent anewer is desired. If this is true we regpectfully
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request that you resubmit your third question and we shall be
glad to give 1t our further consideration.

Yours very truly
ATTORNEY GENERAL OF TZXAS

é&(zé (_,
C. Cammagk

Asgistant
APPROVER

CPINO
COMMITTEE .

Cﬁdlu.."" =
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APPROVEDJUN 24, 1939
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ATTORNEY GENERAL OF TEXAS



