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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
NTTOUNEY GEMERAL

Yay 13, 193¢

one V. e Tricble
First Assistonl Ve e urerintendent g
suaein, Texas

Deer k¥r. Tricble:

%e are in recpipt
i{n whioh you reguest the opi
the questions presented In
Jiz W. Tuggle of Thy
lows:

~ hetter of May &, 1939

of Yhis Depertpent upon
kor of County Judge

ty, whioh is as fol~

e 3chs0l Distriet #4 came to the
aop"Independent 3e¢hool and took the oath
lce as trustee: ia the Woodaon Inde-~
pendent 3ehool Dietriet., After the Distrioet
Court set aside the consolidmtion order, de-
oclaring it null and vold, the two trustees re-
verted baeck to their Tormer poaltions as
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trustees of Counvy line Common lchool jis-
trict 74 snd beorum to transact business aa
they did beTcre they took the oath of offioce
at Wocdsun " niependent ichool. Cn the firsat
day cf fpril, Cowmom 3chool District 94 held
an electicn and elected threc trustees. Now,
whal I want to know is which of these trus~
tees sb0uld-T recopnize to transact busineas,
the tlree tha?t was elected on the first of
April, or the old trustees that have been
acting in thet capacity all the time? Did
the trustees dlaquelify themselves when they
took the oath of office at wWoodson to serve
as trustees of the County lLine Common S3¢hool
District 47"

When the District Court by Jjudsment set aside
the consolidation order and declared it null end vold,
the effect of such Jjudgment was to hold that County Line
Comson School Distriet #4 and Woodson Independent School
District were never in fect consolidated. When the two
trustees from the County Line Common School District §4
qualifried as truatees of the Woodson Independent School
District they no doubt purpcrted to gualify as trustees
. of the Consolidated Diatrict, known by the name of the
Independent Johool Distrioct. 8eeo Article 2806, Revisgsed
Civil tatutes.

. The Distriet Court, however, has held that
there was no consclidsted district and therefore, there
was no office for whieh these trustees could qualify.
The two schcol distriots retained the same status which
they had theretofore had before the election, and the
three old members continued as trusteas of the County
Line Common 3chool Distriet #4 as though no eleotion had
been held to oonsclidate,

Article £745 providea that on the first Saturday
in April of each yzar one trustee shall be elected who
shall serve for a term of three years. It further pro-
vides that "all vacancies shall be rilled by the eounty
boerd of trustees for the resainder of the term in which
the vacancy occurs.”
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In Zmith v3, orton Independent ichool 2istrict
(T. C. A. 1935, writ dismissed) 85 3% {ind) 853, the court
tield:

“tn April 7, 1934, 81x new members of
the firard were elected., A, £. Becdy being the
held-cver me=ber of the 3Board of three nem-
bers n3 it existed at the dote of tie elec-
tivn, &3 3tated zhove, under the iaw cnly twe
meabers eculd have becn legalily elected., It
is said that: 'The maln design of election
laxs 13 to secure a fair expressicn of the
por:lar will - to ascertein the will of the
electors and secure the rights of the duly
qualified voters.* 16 Tex, Jur. 1035, If
the voters have the right to elect only two
men &and the eleoticn is so ordered and con-
ducted that six are eleoted, the purpcse of
the law is defeated., XNeither the election
auth-rities nor the courts can say which two
of the six are de Jure offiocers. In our form
of government elegtions must be held by virute
of some legal authority, and an election held
without affirmative statutory authority or
.gontrary to a material provisicn of the law
is universally held to be a nullity. 20 C. J.
95, 3ec., 76; Simpson vs. Teftler, 176 Ark.
1093, 5 3w (2nd) 350; Boone vs, JStste, 10
Tex. App. 418, 38 Ann. Hep. 64l. An irregular-
ity which af~ects the merits of the election
and defeats the intended legal results is &
nullity. @ R. C. 1. 1092; 23 k. C. L. 772,
Jec. 19.

“iie, therefore, conclude that the eolec~
tion of six trustees of the Morton Indepén-
dent School District is not authorized by law.”

There being no successor elected to the place
of tha Lrustee whose term wa: expiring there is a vacanoy
in suld office within the =mesning of Article 2745, cited
above ani e trustee may be appcinted by the County Board
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of School Trustees to Till ssid vacancy. Clark vs,
wornell, (7. C. £. 193:) 65 3% (2pd) 350. Howewer,
the 014 trvatee for whom 2 surcezsor was not elected
shell corntinue %o hold over and perform the Zuties

of iils ofiice until hils successor has been duly elect-
ed or appointed and qualified. Texas Co-st., Art.
XVI, Jec. 17; Cowan vs. (Capps, 278 34 283; state va,
Jordan, {(T. C. A, 1930, writ dismissed) 28 3w (Znd)
g21.

It is therefore ocur opiniocn that the three
meabers of the former board of trustees of the County
Line Common School District No. 4 constitute de jure
members of said Beard fully gualified to act as suoh

with one vacancy subjeot to be filled by appointment
by the County Board of School Trustees.

Yours very truly
ATTGRNEY GENERAL OF TEXAS

B leaf e

Ceoil C. Cammack
Assiatant
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