OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GeErALD €. MARN
ATTORKEY GENERAL

May 17, 19839

Honorskls . C. Prtterson
County Attorney

Knox County

Benjamin, Texas

Dear 8ir: '

‘hether fee pravided

r )n Section 15 {(a)
exp8 Lignor Control
an “ocecupation
'z* - effect of order
* Commisgsioners®

Sayl otat;d_Statutea {Seetion 15 {a)
Texaa\Ligwor Control Act}, the commisaionera'

power 1evy and collect rrum SYQYY PBIe
may be issued a permit hereunder in
Jéunty a fee equal to one-half of the
Feo™;

How the guestion arises, 'is this to be con-
gldered =an “occupation tax™, a&s provided in
Article 7047, or should the Cosmissionerst®
Court make & Tseparate order® as to the levy
and collection thereof?!

Article 666-15(a) of Section I of the Texsas
Liquor Control Act &s lacorporated in Vernon's Annotated
Penal Code of Texas, 1925, as Article 666-15{a) 1 reeds
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as follows:

"Except as to hgent's, Industriel,
Carrier's, Private Carxier's, Local Cartage,
nnd Storage Peralts, and as to such Wine
anc Beer Retailer's Permits as shsll be
1ssued to operators of dining, buffet, or
club cars, and Class 'B* ¥inery Permits,
the Commissioners' Court of each county
in this Stste shall have the power to
levy and collect from every person thet
may be issued a parmit hareunder in said
oounty a fee eaqual to one-half of the
State fee;... Any perwittee or licensee
who engages in the sale of any alooholle
beverage without having first pald the-
fees whioh may have been levied by the
county or c¢ity as herein provided shall
be guilty of a nisdemesnor, and upon con-
viction shall be fined not less than Ten
Dollara ($10) .nor more than Two Hundred
Dollars {$200)."

~ The sbove Article 866-15(e} 1 provides that
the Commissioners' Court of each county shall have the
power to levy and colleect from every person that may
be fissued a permit, excepting clessifications under
tha Act in seid county, e fee equal to one-half of the
Stgte fee charged therein, and that after such lsvy by
the county, any perumittee or licensee who engages in
" the sale of any alcoholic beverage without having first
paid the fees levied shall be guilty of a misdemeanor
and upon conviction shall be subject to fine. ¥o re-
ference 1s made in this subdivisian or elsewhere in
the Texas Licuor Control Act, to an “ocoupation tax", :
or & tax contemplated under Article 7048, Revis#d Civil .
Statutes, 1925, Article 666-~15{18) found in the sald
Penal Code of 1925, defines "medicinal permits®™ and :
prescribes the annual permit fee chargeable by the State,

The Legislature hes declared 1ts poliey of reg-
ulating the sale of liguor, with Article 666-2 of the
A®t specifically declaring the &rantinz of certain per-
mi'ts and oollecting license fees, an exercise of the
police power of the State. Under such regulstions or
permit, to sell liquor for medicinal purposes has been
held to be a2 mere personal privilege and so declared
in the fct itself as distinguished from & vested right
;%0 gell. Bradley v. Texas Liquor Control Deard, 108
8. ¥, {24) 300.
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Iu the case of City of Ft. viorth v. Gulfl Re-
Tining Compnuy, 135 Tex, 512, BS S, w. (2d) 610, “occu-
pation tnx" is éefined as a tox levied primarily for
purpose cof raisin; revenue while "license law"” confers
on those who comply therewith a right denied all others,
irrespective of whether a Tes is exacted.

It is, therefore, the opinlon of this Depart-
went th~t an order passed by the Commissioners' Court
levyings &n “occupation tax", as autsorized under the
provisions of Lrtlcle 7048, Revised Civil 3tatutes of
19&0, is insufficient to autnorizu a levy =nd collection
of licnese fees provided for under the provisions of '
Article 666-15( g 1 of the Texas Liquor Control Act as
incorporated in Vernon's Annoteted Penal Code of Texas,
1925.

Trusting that the above answers your fuestion,
we beg to remain )

Yours very truly
ATTU or TIXAS

1ll1iem J. Xing
stant
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