THE ATTORNEY GENERAL
OF TEXAS

S SRS,  AUSTIN 11, TExAS

ATTORNEY CGRIVICRA K

Hon+ George H, Sheppard
Comptroller of Publie Accounis
Austin, Texas

Dear Sir: Opinion No. 0-820
Bat Legality of charging admission taxes
. under Arte TOAT& (19), V.CeSs, for o
show giving an outdeor saeromantioal
demonstration ﬂthout uy raoing.

This is in answer to your lebter iz whioch you ask mether or mot ad-
" mission taxes are due om the "Natiomal Air Show" spomsored by t he Fort Worth
Junion Chamber of Commerce wumder the provisions of House Bill XNo. 8 (Sec. 6,
Arte III thereof), Forty-fourth Legiszlature, third oslled s esaion, 1936, cod-
ified as Artiole T047a(]9), Vermonfs Amnotited Revised Civil Stwtutes of
'Ims. The material facts that you gave us are as follm:

“I.I oonnootiox,with ‘the gir Show, an nd:n:l.nion prioo of 50¢ for adults smd 25;!
for children was ohnrgod. ACNE .

"The Natiomal Air Show is onod and opero:bed by hdividnal: i.n Atleanta, Geore
gia, and it travels from place to plaoe whers the show is to Ye givems The
show consists of maneuvers amd exhihdtions im flying of airplanes amd the
Junior Chember of Commerce obtaimed & small portion of the proceeds of the
said show to be distributed to the Goodfellow Fumd smd the Sante Pal Fumd
for their efforts in sponsoring the dhﬂ. * e 0

o a0 Thero was no element of mpotition imlved in the air show wh.-l;no-
over, It was meresly a demonstratiom of the hamdlimg of airplanes imd aerocs
mautionl devices for the purpose of imatructing amd educatimg the pudlio ss
to t he use amd mamipulation of airplames, primarily. The «i r show is primar-
ily in the mature of a pioture show, opera, play or smyshing of that aature,
except that rather tham wae fiim or have the show comfinmed withim & build-
ing, the air show of opurae is outside, beocause of the mecessity of using .
1arge aress o« o o : :

Article 7047 (19), which is" the only statute we a re oonoamed wi'bh
in this disoussion. reads a8 i‘ollmc

"Every peraon, firm, sssociation of parsons, or coporation ming Or opartte .
ing sawy place of amusemext whioh charges s price or fee for admissiom, ine
cludimg exhibitioms in theaters, motion pioture theaters, opera halls, amd
imoluding horse racinmg, dog racing, motor-eyecle racing,.mutomobil® _wacimg,
and like oonteats smd exhibitions, amd-imoluding damce halls, might clubs,
skating rinks, snd auy and all other places of smusement not prohibited by
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law, shall file with the State Comptroller a quarterly report on the25th day
of Jaruary, April, July, and Ooctober for the quarter ending om the last day
of the preceding month; sald report shall show the gross amount received amd
the price or fee for admissioni provided, however, no teax shall be levied
under this Act on anv admirsion collected for dances, moving pictures, operas,
Plays, and musipil emterteimments, all the proceeds of which imure exclusive
1y to the bemefit of State, religious, educational, or charitable institutions,
societies, or organizations, =- if no part of the net earnings thereof inure
to the benefit of amy private stockholder or individualy aemd provided further,
that theaters, movion picture theaters, operas, pleys, amd other like sumse-
ments where the admission charge is less than fifty-one {51) cemts per person,
and where no tax is due herewnder, shall be relieved fromthe filing of a
report axd the payment of a tax levied under the provisions of this Seotione
S8aid persom, firm, associatiom of persoms, ar ocorporations, at the tims of
making such report shall pay to the Treasurer of this State a tex in rates
axd amounts &8 followss

"le A -ba:: of one ent on each ten (10) cents or esch fractiomal part thereof
paid as admissionr to theaters, motion ploture theaters, operss, plays, amd
like symsememts where the admissiom charged iz in exoess of fifty-ome (51)
cents per persom.-

"2¢ A tax of one cent on each ten (10) cemis or each fractional part thereof
raid as admission to horse racimg, dog racing, motor-cycle racing, automobile
racing, and like mechamnioal or amimal contesta amd exhibitioms, This Subseo
tion shall be effective on December 1, 1938,

®3. A tax of ome cext on eachisn (10) cemts or & fractional part thereof paid
42 admisaion to dance halls, might olubs, skating rinks, and any sad ell other
1iks places of smusements, oomtekts, and *exhibitions where the aduissi on
charge is in excess of fifty-ome (51) ocemta.

"4, On the amounts paid for admissiom hy seasom tioket, subscription, or lease

for admission to amy place of smusement, & tax equivaleat to tem (10} per centum
of the amount paid therefor, provided a single admission to the place of amugew

ment would be subject to taxation under the foregoimg provisionse

%"6e On all passes or complimentary tickets to amy place of amusement where a
tax on admission is levied under this Sectiom of this Act & tax equivelent %o
one cent on each tem (10) centz or emch fraotimal part thereof charged as ade
mission where the sdmissiom charge to such place of smusemeat is in excess of
£ifty-one (51) cents per person.

"6, All the revemues derived under sad by virtus of this Ssctiom shall be
credited by the Treasurer, ome-fourth to the Avallable School Fund, and three=
fourths to the Texms 0ld Age Assistamce Fund."

Ks the admission charge im the omkse umder comsideration was less than
fifty-one (51) cemts, it ie olear thet subsectioms la dsx 3 of said Artiocle
7047a(19) do not apply. We must comsider whether or not sub=section 2 applies
to the facts im this cazee
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It will be noticed that subesection 2 places & tax on admissions to
"horse racing, dog racing, motorecycle racing, automobile racing, and like
mechaniocal or animal comtests and exhibitions." Everything that is memtiomed
specifically is & type or kind of racinge Racing is clearly a contest or
oxhibition, The word "like" is a word of modification or limitation as used
here, Whem the phrase. "like mechamicl or animal contests of exhibitions®
follows a list of specified contests and exhibitions that comsist only of
racing, it is our conclusion that the phrase means only ocontests and exhibi-
tions of the same kind, towit, racing, This theory of reasoning is kmown
as ejusdem generis, which is stated in 39 Tex, Jur. 292, as follows;

"Fhe doqtrine of ejuadem 5 neris (of the ssme kind) jmports that gemeral words
following an emmeration periioular or specific things will be confined to
things of the same kinde Im brief, the general words so used are not to be
construed in thelr widest sense, ‘but ar to be held &z applylmg only to persons
or things of the same kind and class as those emumeratede ¢ o o

Undey the facts givem us the "National Air Show,® whidh-you sk
about, was not & race and included no ra.oing. Therefore,.it is not covered
by said subnoct:ion 2e -

‘Thers are no Texmas appellate court cases om this partioular guestiom, -
and we have been malble to find sny outeof-state deurt decisions comstruing
a statute exactly like this; but we have found some appellate court cases
that have comstrued statutes similar to this one, Ia the case of Ex parte
Roguemore, 80 Texe Crim. Re 282, 1351 S.W. 1101, 32 L, Re Ae (N.5.) 1186, the
Court of Crimimel Appeals of Texms used t he same kind of ressoming we have
used here in holding that & bazeball game did mot come within the phrase
*suoch other smusements® in Article 199 of the Pemal Code of 1896, ead in
a.rriving st that oconclusior the court saids

*To determine this correctly, recocurse must be had to article 189 of the Penal
Code of 1895, on which reliemce is had by the state to hold relator. This
article is as follows: *Any merchant, groocer, or dealer im wares or merchane
dise, or trader inm emy busineas whatsoever, or the proprietor of amzy place of
public amsement, or the agenmt or employe of amy such person, who shall sell,
barter or permit his place of businessor place of publioc smusememt to be open
for the purpose of traffic or public mmmspment on Sunday, shall be fined not
less than twonbty mor more than fifty dollarse The term 'place of public
amsenent? shall be comstrued to meam aircuses, theaters, wvariety theaters and
such othey amusements &s are exhibited and for which an admission fee is
charged; emd shall also include damces at disorderly houses, ilow dives amd
places of like character with or without fees for admissione.' It will be
noted that this article undertekes to mame amd desigmate the place of public
smusment, and it is said that it shall be 8o construed as to mesn oircuses,
theaters, variety theaters, and such other amusements as are exhihited and
for which an adwission fee is charged, and shall also include dances at dis-
orderly houses, low dives, and places of like oharscter with or wihout fees
for admissions That baseball is not specifiecaslly named, of ocourse, is clear.
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Whet wo are to umderstand by the general term "and such other amusements as
are exhibited and for which an admission fee is charged?" Clearly we think
smusements of a like or similer cheracter. This seams to have been the conw
struction given to & similar statute by manmy courts. « « o

"In the oase of Ex parte M,ckenfuss, 52 Texs Cr. Re 467, 107 8.We 1131, we
had occasion to review and comsider at lemgth the rule of ocomstruction ap-
plicable to & statute such as thiss We there said: 'It is a familiar rule
that, where gemeral words follow . particular and specific words, the form=-
or must be confined to things of the same kinde « ¢ o The dooctrine itself
is thus well expressed in Lesist'! Sutherland, Siatutory Construction: *"When
there are gemeral words following partioular amd specific words, the former
mist be comfined to things of the same kinde. This is knowm «s the rule or
doctrine of ejusdem generis.f Some judicial statements of this doctrine are
here givem, ‘'When general words follow an emumeration of particular thimgs,
suoh words must be held to imclude omly such matters or objecis as are of
the sams kind s those specifically emmerated.? 'The rule is t hkt where
words of & perticular desoription in & statute are followed by general words
that are not so speocific smd limited, unless there be a clear manifeststion
of a ocontrary purpose, the general words are to be comstrued as applicatle to
persons or things, or cages of like kind to those designated by the partione
lar words.? 'It is & principle of statutory construetion evetywhere reocog=
niged and acted upon, not omly with respect to pemal statutes, but to those
affecting only civil rights and dutles, that where words particularly desig-
ratiing specifioc sota or thimgs are followed hy amd associsted with words of
goneral import, comprehensively desigmating acts or thimgs, tho latver are
gonerally to be regerded as comprehending only matterz of the same kimd or
olass ae those partiocularly stated, They are to bhe deemed to have beem used,
not in the board senss whioch { hey might bear, if stamding alome, but &5 relat-
od to the words of more definite aad partiouls r meaning with whioh they are
associated.? o o &"

The same type of reasoning was used byt he Suprems Court of Miwne=
sota in the euse of State ve Chemberlaim, 112 Mimn., 52, 127 N. W. 444, 21
Anne Case 670, imwhich it saids

", « « That part of section 4981 mecessary to set omt here readss 'All hunt=
ing, shotting, fishing, playing, horse racing, geming amd other public sports,
exercises and ghows.?

®Does the word 'shows! as used in seotiom 4981 imclude & moving pioe
ture show, or similar entertaimment, when conducted im @ building where the
only festure of publicity oconsists in the faoct that the publio is invited to
attend and emtar the ailding hy means of am emtrance opening om e publio
street? T"Hunting, shotting, fishing,playing, horse racing, and gemining
undoubtedly refer to outdoor life, The words fother public sports, exercise,
and shows,! by reasom of their associmtlon with what precedes them, refer to
the seme character of sports or exervises, viz., those conducted out of doors.
This is ‘the proper applicatiom of the rule ejusdem generis: Gemeral words,
following an emumeration of particulars, ere limited by referemce o the pre-
ceding particular enumeration, and are to be comstrued as imeluding only all
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other lilke thingse o s «

"y » « Wo hgve reached the oomclusion that the exhibition as conducted hy
appellant is not within the provisions of t he statute. o o o"

Similar remsoning was used by the Supreme Court of Illinois in the
oase of City of Clinton v, Wilson, 257 Iil, 580, 101 N. E. 192, which see,.

In the oase under consideration, the contests and exhibitions s c-
ifically emmerated are all racing events, and under the rule of ejusdem
eneris we do mot think that the words "like mechaniocal or animal contests
exhititions" include or refer to an. "air show," which consists of outdoor
aeronautical demonstrations without racing of any kind.

Other cases that support our oconolusion are State ve Prather, 79 Kan,
513, 100 Pace 57, 21 L.R.Ae 23, 131-Ame Ste Repe 339; Ex parte Neet, 157 Mo.
527, 57 SJW, 1025, 80 km. St. Rep, 638; and Crute v, State, 21 Ala. Appe 530,
109 Soue 617,

We do not bPelieve our conclusipm is in comflict with the cases of
Ex parte Lingerfelter, 64 Tex, Crime R. 30, 142 S,W, 555; Zuccaroc ve. State.
82 Texe Crim. R, 1, 197 8, W. 982; and Hegman v, State, 88 Tex, Crim. R. 548,
227 5.,%W, 954; booause those cases only held that a moving pdoture show was
the same kind and character of amusoment as & theater and was included wi thin
the phrase “"theaters and suoch other smusements.“

Oux-' answer %o your question is that u.nder the faoks sutmitted %o us
for comsideration, there .re not admissiom taxes dus on the "National Air
Show" sponsored by the Fort Worth Junior Chamber of Commerce. umder the terms
of Article T047a (19).

Very iruly yours
By /s/ Cecil Ce Rotsch

Cocil Ces Rotsch

Assistant
CCR-Rsagw
) AFPPROVED
APFROVED AUG 3, 1939 Opimion Committee
/s/ Gerald C. Mammn BYyRWF
ATTORNEY GENERAL OF TEXAS Cheirman

(Note® For a prior opinion, see Vol. 380, ps 272 of letters of the
Attormey General which relates to Fat Stock Shows)



