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Dear. Sirs _ Opinion No. 0-826
' Ret How is the salary of the sounty
suditor, sppointed under Article 1646,
R. C. 8., fided or determined?

Your request for an opinion on the above stated question, together
with other questions incidental therete, has been received by this offivce.

It appears that Naocogdoches County does not have either the pre-
soribed population or sssessed tax valusationi required by Article 1646, R.
C.5. to suthorize the appointment of & county auditor under that Article,
tut & county suditor has been appointed for the county under the provisions
of Artioles 1646 and 1647, The distriot judge who appointed the suditor
fixed his salary at a minimum of one hundred twenty-five ($126.00) dollars
per month, fully canplied with all the provisions of Arts 1847, and the -
distriot clerk performed his duty as prescribed by said: Ari:‘lule. “However,
the Commissioners? Court refused to record in its minues the certified
ocopy of the minutes received from the distriot clerk, and refused to enter
an order direoting the payment of the auditor’s selsry, & 8 commanded %o do
by the ssme Article, but to the contrary entered an order instructing the
oounty clerk to issue no warrent 46 the auditor in payment of his monthly
salary. In view of this situation, you want to know whether the auditor's
galary is fixed by the distriot judge or Ly the Commissioners® Court. Otlier
gueztions sulmitted will be subsequently considered and answered herein.

The question steted has bsen heretofore censidered by this depart.’
ment upon at least four coomsions. On July 24, 1981, Hon. Gec. C. Stephens,
member of the House of Representatives, was o.divsod that the salary of sueh
a county auditor was determined by the provisions of Art. 1646, On August
17, 1936, Nre ReCe Tompkins, County Auvditor of Naoogdoohes County, was
l.dvisecl 'tl:nt the Commissioners! Court of said county was the proper authore.
ity to fix his salary, anmd that the smount was for the Court's detvermlins-
tione Then, on December 21, 1936, Hon. Roy R. Priest, Distriot Attormey,
Rankin, was advised to the same effects The last expression by the depart-
ment on the subject which we have beon eble to find is contained in a letter
dated December 22, 1938, addressed to Hon. Lex. B.Smith, District Judge,
Groesbeck, wherein he is advised that the salary of the County Auditor of
Freestone County should be fixed by the Commissioners! Court of ssaid ocounty,
The tesis for that o nclusion was that the "Commissioners' Court is an agent
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of the county and controls the levies affeoting revenues of a county."

The opinions rendered to Mr, Tompkins and Mr, Priest state no reasons

for the conclusions therein reached., All of the above montioned opinions:
were written by Assistent Attorneys General, ware not oconference opinions,
snd were not approved by an Attorney General, The first opinion was writ=
ten during the administration of Hon. Jas. Ve Allred, the others during the
time that Hone. Win. McCraw was Attorney Generals, One of thse opinions holds
that the salery of the County Auditor of your county must be fixed bty the -
Commissioners! Court of said county at such an smount as it might determine,
while the opinion first above referred to specifioally holds that the sal-
ary of an auditor appointed under the suthority of Artiole 1646 mmst be
governed and determined by the measuring method set up in Article 1646. Both
opiniong cannot be correct.

Lot us exsmine these statutes along with Art, 1647 and see if we
cannot arrive at a correct snswer to the question 1nvolnd.

The pertinent parts of Articles 1645 and 1646 read, respectivcly, a8
followss

"In any county having a populstion of thirty-five thousand inhabitants, or
over, according to the preceding Federal census, or heaving s tex waluation
of fifteon million dollars or over, according to the last approved tax rolls,
there shall be biennially.appointed an auditor of sccounts and finanoces,
the title of said officer to be ocounty auditor, who shall hold his office
for two years, and who shall receive as compensation for his servioes one’
hundred and twenty-five dollars for each million dollars, or major portion
thereof, of the a ssessed valuation, the amual salary to be computed from
the last approved tax rolls, said smual salary from ocounty funds shall not
exoeed thirty-six hundred dollars, to be paid monthly out of the general
funde of the county upen an order of thwe commissioners' courte « o o

*When the commissioners' court of a county, not mentioned sand emmersted ih
the preceding artiocle shall determine that an auditor is & publioc necessity
in the dispatoh of the county business and ehall enter sn order upsn the
minutes of said court fully setting out the reasons and necessity of sn’
auditor, and shall oause said order to be certified to the district judges
having jurisdiction in the ocounty, said judges shall, if such r eason be
considered good and saffiocient, appoint a ocounty auditor, as provided inm

the succeeding srtiole, who shall qualify and perform all the duties "~~~
fequired of county suditors by the laws of this State; provided said judge
shall have the power to diacontirue the offioce of such county auditor at
any time after the expirstion of one year when it is clearly shown that such
euditor is not a public necessity and his services are not commensurate with
his salery receiveds o o o"

Article 1647 reads as follows:

"The distriot judges heving jurisdiotion in the county shall appoint the
county suditor at e special meeting held for that purpose, & majority ruling;
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provided, that if a majority of such judges shall fail te agree upon the
selection of some psrson as auditor, then either of said judges shall cerw
4+ify such fact to the Governmor, who shall thereupon appoint some other
distriet Jjudge to ect and vote with the aforesaid judges in the selection
of such auditor. The action shall then be recorded 1n the mimutes of the
distriot court of the ocounty and the clerk theresof shall certifly the same
4o the commissioners court, which shall cause the seme to be recorded in
its minutes together with san order directing the payment of the auditor's

8!1&1‘?. ¢ o o

The office of the county suditor was oreated in 1905 by Chap., 161,
Rege. Ses, 29th Laglislature, 8ec., 1 of that Act, as smended in 1907, was
carried into the Revised Btatutes of 1911 as Art, 1460, which Article was
amsnded in 1915, The original Act and all smendments up to and including
ghe smendment of 1916 were besed on either the populetion of the county or
goms city looated therein, The sslary of the auditor in the original Act,
and al)l amendments thereto, was fixed at $2400.,00, no more, no lesss In
1017, Chap. 184, Reg. Ses,., the 35th Legislature for the first time pro-
vided for the sppoiniment of a county euditor besed on populsation or tax’
valuationse The valuation was fixed at fifteen million dollars, or over,
the sams as now provided for in Art, 1645, In the same Act, Art. 1460a,
now Art. 1646, was created and Art. 1460, after being amond.d in 1928 to -
inorease the maximm salary, is now, excluding later "iracket® amendments,
te 1645, It may here be noted thet the Act of 1917 limited the salary -
& county auditor to $100,00 for each million, or major portion thereof,
of tax veluation, not to exocsed $2400,00 per annum.

Ar'b. 14602 (Arte 1646) did not oreate the office of county euvditor

tut only provided that those ocountles who were not eligible to heve a
county suditor because of lack of the necsssary population, or the required
taxable valuation, might have the banefit of the services of a county
auditor if and when the Commissioners® Court determined a pudlic necessity
existed for same, and provided the procedurs £6r the sppointmeént of an
suditor ly the seme appointinga genoy (0ld Arte 1461, now Art. 1467) ampow=
ered to appoint an auditor under Art, 1460,

Arts 1460s was nothing more nor less than an exception to the gen-
eral qualifications prescribed for counties to be eligible to have a coun-
ty auditor by Arte 1460, Thia exception could have with propriety been
added to said Article as a proviso, for in truth and in fact, that is
what it is, and nothing moree Sec. 1 of the Act of 1917 amends Arte. 1460;
Sece 2 adds Arte 1460e, and Sec. 3 amends Arte. 1461 by providing the
additional proocedure, perhaps made necessary by Art. 1460sz.

If Seces 2 adding Arte 1460a, had been written as a proviso to Seoc.
1 of the Aot of 1917, amending Art. 1460, the question now under consider-
ation would never have arisen beocause it would have been apparent that the
salary of a county auditor appointed in & county emlraced within the proviso
would be measured by the same yardstick that salarles of county auditors
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who came within the general provisions of Art. 1460, of which it would
have been a part, were measured, which was "one hundred dollars for sach
million dollars, or major portion thereof, of the assessed valuation,"

It ia apparent that mesasured by this yardstiok, no county suditor's

salary would ever amount to the meximm salary of $2400,00, to which those
suditors of counties having more than $15,000,000,00 taxsble valustion were
limited,

It is the writer's opinion that the statutes are so plein and unam-
biguous that there is no oooasion to resort to rules of construction, tut
if such resort must be had, then we must remember that a statute must be
ocnstrued to meke it effective, that is, enforoceadle and cperative, if it
is fairly susceptible of such interpretation; each part must be considered
in ommnection with every other part, ln order to produce a harmonious whole
and %o reach the true leglislative intent, the real purpose of constructions
A statute must be given a construotion that avoids misohievous consequenc—
es, or mske it impossible of enforcement, or to defeat or nullify, or that
will rendere it fruitless, futile, purposeless or useless, It must be pre-
suned that the Legislature did not intend to do a foolish or useless thing.

What will be the consequences ghould we attempt to oconstrue the
statute s authorizing Commissioners? Courts to fix the salery of county
suditors appointed under Arte 16487 In the first place, we are confronted
with the established policy of the Siate fixed by repeated legislative acts
fixing the salaries of county, auditors generally. The Legislature evidently
thought it would be unwise to permit & Commissioners' Court to fix the sale
ary of an officer whose duty it was to check their official acts and to keep
them in due boundse The duties imposed by statute upon county auditors
patently sffects a commiseioners!' court in many ways, in the exercise of its
authority over county affairs. The Legislature was fully aware of the evil
to bs remedied when it oreated the office of ocounty auditor. That body knew
that a tounty suditor should not be influenced by such courts or'the members
thereof, when it provided for his appoimtment by distriot judges, and made
his nlo.ry cortain, or fixed a yardetick whereby it oould be made oertain
without the intervention of the courte The Legislature d4id not want to pub
& oounty auditor in a position where he could be intimdated or influenoed’
by the court, by permitting the court %o raise or lower his salary at will,
or discharge him. ] B

We are next confronted with this fundamental proposition of law, to=
w.ﬂ:: . _

%*In the absence of express Constitutional provision, the oompenaation of
officers must be fixed by the Legislaturse or bty same governing body whioch
has been expressly suthorized to do so." Wharton Coe. v. Ahldag, 84 Tex. 12,
19 S.W. 291; State v. Moore, 57 Tex, 307; First Baptist Church v. City of
Fokt Worth (Come App.) 26 B.W. (24) 198; 34 Tex. Jur. 506, 507,
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The office of the coumty auditor is & areaturs of the Legislature,
hence there is no constitutional provision fixing the salaries of such
officers. Therefore, we must lock to the statute to see how such salaries
are fixed, and if not fixed Ly statute, we must then look for a statute
expressly authoriging same governing body to do so, If there benc such
statute, it necessarily follows that no salary can be paid to such county
officers, See authorities oited above. " In that event, w & would convioct
the Legislature of having done a futile, useleas, ineffective, unenforos-
able and fruitless thing ~~- enacted an impotent statute.

" We have besen unable to find any statute empowering & commissioners?
court, & distriot judge, or any governing body to £ix the salary of a county
sauditor, whether he be appointed under Art. 1645 or Art. 1646, There are no
such statutes for the very simple reason that there is no necessity for
games The Legislature has fixed the salary of county auditors by the plain
provisions of Arte. 1645. 1In that Article is found a yardetick by which every
county auditor's salary may be definitely determined, exoept those whose
salaries sare fixed by numerous bracket amendments thereto, and by other trscke-
et statutes with which we are not here ooncorncd because they do not aPply
to Nacogdoches County.

In this comnection, we call your attention to the fact that in each
and every brackei amendment sdded to Artiole 1645, and in Articles 1645a to
Artiocle 1645g, inolusive, Vernon's Annctated Statutes, a salary 1s specific-
ally fixed for the county auditor of the county or counties to which s aid
Tracket amendments apply.

You have advised us that the assessed valuation of Neacogdodhes County,
& shown by the last approved assessment rolls of said county, is approxi=-
mately twelve million dollara. It is s simple matter of compuation to deterw
mine that the county suditor's salary is fifteen hundred dollars per annum,.

The other questions sultmitted are dependent upon the mnswer to your
main question, whioh we have just snswered. The Cammissioners® Court should
camply with the plein mandatory provisions of Art. 1647, record in its min-
utes the certified copy of the minutes of the distriot court appointing the
auditor, and enter an order direoting the payment of the suditor's salary
each month as it accrues,

The law presumes all publlic officers willl perform thelr offioclal du~
ties, Therefore, we must presume that the Commissionsrs! Court of your
county will perform ite duty in this instance. In faot, that body has no
disoretion or other alternative than to follow the plain mandatory provi-
sions of Article 1647, For this reason, we do not advise whether the
aounty clerk should proceed to issue to the county auditor his salary
check each month as his salary ascrues until the Commissioners! Court per=-
forms its perfunctory duty of recording in its minutes the certified copy
of the minutes of the distr ot court and enter an order directing the
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payment of the countu suditor's sslary, bescause we feel that this will be
done as soon a8 the court has been offiocislly edvised what its duty is in
the premises.

The foregoing remarks are based upon the presumption that the person
appointed to the office of county suditor has taken both the constitutional
and the special oath of office required of him by Art. 1649, and has filed
with the Commissionerst! Court the bond provided for in said Article. In
thkis oconnection, we are further advised that the suditory recently appointed
sucoseds himself in office. If he has not taken the oathe, exeouted and
filsd the bond, he may yet do so, for under Sec. 17, Art. 16 of our Comsti-
tution, he is required to perform the dutles of his office until he quali.
fies. Furthermors, the provision found in Art. 1649, requiring the tond %o be
filed within twenty days after his appoimtment has been construed as diréc-
tory in similer statutes. McFarlane et al ¥. Howell, County Judge, (Civ.
App.)} 43 S.W. 315, error refused. In either event, the auditor is entitled
to his compensation so longa s he serves the county in theat oapacity.

The opinions herstofore written by mssistants and hereinabove refer~
red to, wherein views contrary to this opinion are expressed, are heraly
specifically overruled,

Trusting thet the foregoing answers your ingquiry, we are

Very truly yours

ATTORNEY GENEBAL OF TEXAS

By /s/ Bruce W. Bryamt
Bruce ¥. Bryant

Assistant
BWB=}r3egw 7
APPROVEDs = Approved
/8/ Gerald €. Mann Opinion Committee
ATTORNEY GENERAL OF TEXAS _ by GRL

Chairman



