OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Juns 7, 1839

GenaLd C. MANN
ATYORNEY dENSAAL

Hone J.X« MeDonald, Conmissioner
Department of Agrioculture
Austin, Texas

Dear 8ir;

 letvter of Yay 17

195¢% er in the form of an
oplnlan of this ¢ g fOllowing sovenr {7)
questions, rela . ) iuion ot louse Bill Ho. 837
45th Leglalatycs, : wda's Annotated Civil
Statutes,) ooz sultural Protutin

guesded that the pro=-

8 or grovers and persons
products sither by & emn~
hase or on & eonsi t basis,
arisions of this reash to pro-
ons between esommission merchants
fokei's and consignors with other m‘

*Sacondt Section five “l of the Agrieul-
tursl Proteetive ict makes provisions for a suit
by the Conmissicaner of Agrisulture in dehalf of
uesr sreditors or yroduser ccnsignors on the
ond of a ¢ealer who has defaulted on his eson~ -
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trast and violated other stated previsions of
the Aet, In this somasstiam, 1t 15 By wnder-
standing that the of the Ast was to pre-
“1:.1: n:n:u:{:hu o 1a order to nout - 2
plieivy aggrisved grower sreditors
might, ¢ t‘n Cesnissimer of Agrisulture,
hatﬁuto sult to recover on the dealer's bdand,
Is this the right assumption?

*Thirds Do you eocastrus the Aot as a

whole to apply only %o grower dealer transss~
tions?

*Fourth: Under sestion five (5) of the Ast,
is the Commissimer of Agrisulture reguired to
instituts suit in behalf of an isolated grower
sreditor?

*Fifth: Is the Commissioner of igriesule
ture required under the Agt to institute suis
in bmif of en isolated dsaler ereditor agalnst
ancther desaler? : -

*gizxsh; Do you eonsider that the Ast

o8 the responaibility on the Commissioner to
_ suit {n dedalf of a group of yroduser and/or
doaler orediters wWea ths statutory dsaler's dSend
and /for eould aa individual grower, if hs desired,
lg:tmithnlo-_muthmt Jeining the
¢ ssloner of igrisulture upon the statutory
feslarts bond?

"Sevanth: If you ansewsr in the affirmstive
that a consigeor, a commission merchant, a deal-
er o broksr has shs suthority under the Ast e
briag suit ?M the statutary bead of anocther
dealer for violating the Aot in the sale of agri-
sultural produsts, would in your opinion, a box
manufasturing company or material man ahus to
8 dealar doxss or ether pa¢king and hndling ma-
terials, or a lessor of & bullding used by the
dealer have the suthority under the ist teo
suls for eollsetion of sueh acsount against the .
statutory @ealer's bond?"

We f£irst guote in full ssetiom five {5) eof arti-
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ole 1287-1, supre, undarseering the most important por-
tims thereal:

“Before say lisense is issusd to sy eom-
mission nerehant, dealsr, or broker, such som~
nission merehant, dealer or broker sheall execute
and deliver %o t‘o Conniasioner a surety dond in
the sum of Five Thousand Dollars ($5,000), exe-
ocuted by the appliecant as prine and by a
surety eom qualified and qutharized to de
business in ¢t State as surety, Said dond
shall be eonditioned upon eompl ¢ with tiw»
ﬁuum of this Aot and upen the faithful and

est handling of farm products in aceordanse
with the teras of this Aot. _Said bond ghall de

t°m§’“'g'§'m§;:; of oF pro-
T'I:_._c of :: ro“l oi.:r
B Fraud, d6oeTe, of

et iy

;-a-iiu% o

focover The f%——-‘” Seused By ot
wéym enes, OF Li
wit ¢ provisieng o

ers of sueh ecomlsiiom :

or, together with the anounts dus eal owing Ve ‘
Thea ad ea g\.ﬁi uﬁg%%umﬁnt
%’@_‘ oY er and & ue SUsh Ero-
ue % reditors v '
lfaguon elr respective ela tE th
Conmlssioner. Yhersupon the O ssioner shall
bring an action on the bond in dohalf of suoch pro-
duger, or eonsignor sreditors, Upoa any astion
being ecmmensed an said bond, the Commisseioner

. may reqiire the filing of & Row bond and izmed-
fately u the reeovery in any actien upon sush
bond such sonmission merehant, dealer, or Wrokey
shall fils a new dond and upon fajilure to fils
the same within ten (10} days in either ease,



Hone <2« RoBonald, Commlssioner, Juse ¥, 1980, Page &

suelh fallure shall eonstitute grounds fer the
suspetisicn ar revoocatios eof his lieemse,.”

‘ The above sestim 18 aimed at the pretectiam
of "any ecndgnor er preduser of fara jredusts® and agaia
"eonsignar, er producer ereditors®, It gives them re-
sourse upon the bonds of eommission merebants, dealers,

or broksrs, who had injured them er failed to pay them
far fara nredusts.

—_——  eEEes g w wme

The first gquestion propounded is whether or aot
the ses "any eounsignor or g'oduur of farm produots”
and “oonsignor e producsr oreditors®, as used in seotiom
five (3) snd throughout the entire £Lst, ine¢lude mot ealy

users and growers éealing with eommiseion mershants
ealers, and brokers but also cosmission mershants, dsal-

ers and broksrs dealing with other such scomission msrehants,
dealers and irolars. :

.In other words, when coamission merchants, deal~
ers, and brokers enier 1n€o trangacstiong with thelr own
kind and are iajured by the fraud, deseit and wilul neg-
ligence of the latter or éo not reseive any pay for fara
products s0ld to the latter, are the former entitled te
the saze relief provided iz the A0t for produsers amd

s of farm producis, who are injured in their deal-
ﬁ:: with sommission merehants, ésalers and drokerst

Sostien five (5) refers tes “any somsigner er
producer of farm 8" and %o “consignor, or preduser
sreditors”® as ha reodress against mlen msrohants,
dsalers or bdrokers of the donds of the latter.

Sestion 3 (b) ésfines the tarm "prodwger® as
fellowss

*Any person engagoed ia the tusiness ef
growing or predusing any farm jroduct.”

Commissicon marehants, dealears or bdrokers are
oebviocusly not ineluded in ths tersms "producers of farm
produsts® or "produser ereditors®. :

Socotion 8 {4} defines the tera “"scmsignor® in
this mamer:

“Any person who delivers to any sommiseicm
msrobant, dealsr, sr broksr or the agent of any
comnission merchant, dealer, or troker any farm
products for handling, sale, or resale.”
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Since the term "ecnsigner” ineludes pere
san®, we look to the Ast's definition of the u.r-’ “parsn”
whiol sestiom % (a) glves as fellewst

*Any individual, firm, partanershi ‘ SOrpar=
atiom er asscoiation'ef pu'-sou.' P

The tera "persm®, de as broad as it i@, 1%
is ap t that the lagislature inteanded that the temm
*oonsig or" inselules individual, fim, partmersbip,
sorporatim or asscelation of persns ™he édelivers te
any ecmnission marchant, dealer or brokar or the agemt of
any soamission morehant, dealer or droker any farm prode~
ucts for handling, sale or resals®,

Your first questien considered in the t of
the above dafinitions is subjeet to two utu?uh Lons,
You asx whether the provisions of article 128%.1 apply
to "transactions detween eoumlisslion merchants, dealers
brokers and eocnsignors with other sush eonsigner, -
simm merchants, dealsrs or drokers." ¥e ean sonceive of
twg different situsticns, In the first place, the first
dealer night own the agricultural products outright, have
ing either bought and paid for them or having nini them,
In this instance title is in the rirst dealer whea he en-
ters into a transsoticn with the sesond emuission merehant
or dealer, .

‘b aum&y. the min doaler might have takem
goods from the origimal producer er grower en ,
a0t and sntered into a trugnttn with the monm
whieh is in the mature of a re-¢onsigament, title ia this
sase remaining in the original grover er user and the
two dealars handling the predust ea "joint ascoumt®,

In ths situation where title lg in the firet
dealer through purehase or through origisal owmmrshiy
said "persn® whothar ecomission merchant, dsalar er grnb-
er is plainly eithsr a “eonsignor or produser of faram
products™ and is protected under artiels 1257-1 on ihe
bond of the commission merohant, desaler or broker to
whonm the fara produsts were eonsigned if the latter ine
Jured the firet dealer or failed to pay him, The first
dealer ueuitu a status in ne wise &ifferent from that
of an individual farmer who eonsigns his produets to &
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doaler, since a sonaignor 1s an inodividual, firm, pert-
nership, esorporaticn or assooiation of persons.

There is ths soecnd eass vhers the first desl-~
ey does not have $itls to the produets, KHe takes them om
eonsignment from the grower er produser, in whom title
roecsins and transfers them Lo 2 seomd lnhr.

1t must be kept in aind that the purposs ef
artiels 1287-1 i3 %o afford protestion to "any consignor
aor produser of farm produgts.®™ Ths first dealer-ecnsignes
who enters into a transastion with a scoond fealer-eone~
signee to disposs of the Eroduou on a joint acoount
does not soquire the right to proceed against the bond
of the second sonsignes, That right is vested by the
statute in the orig producer or eonsignor in whoa
title to the products remain throughout the transaction.
¥e cannot extend the proteetion of ths artiels to a
dealor-gonsignes who re-0ocansigns,

Consequently, in anewver to your question No,

One, it is our opinion that iz transaction between eor~
Rission marchants, dealers, and brokers with ether sush
comissi n marshants, dealers or brokers, the proteotion
of the article is u‘ferm ths formsr whers they are
consignors and producers with title to ths property, but
is denied vwhsre they are only the firat of two eonsignees
with title and ths right to oed against the bond re~
maining in the original consignor or wodwer-owner,

gectiom five {5) of Artiele 128%=), among oth~
or provisions, eontain the following:

® & & ¢« Any oase of fajlure by a eocmis~
sion merghant, dealer or broker to pay cocusign-
oelved From said sonsignee; of protusdrs Lo Be.
selive cm eonsg or ueer ,
sold, the Comnissioner shall proceed forthwith
to ascertain the nanes and addresses of all
oonsignor, or produser erefitors of sush some
xission merchant, dealer or ker, together
with the amcunts due anéd ow to them and each
of tLhem by sush eomzmission merehant, dealer or
broker and shall request all d’a_iﬁmc. or
conxi gnor ereditors to file a y& od stato-
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mant of thalr respestive elaias with the Come
aissicger, s s« ¢

The obvicus purposes of thig provision ere:

First, that the Commissioner of Agrisulture
iaterseds and some to the aiéd of a group of in-~
i_nfcd oons ignors er producers of fars grodunuh

s, PVe h PFOe Y T e ases Buin Tl o womada —_——
WL AN SULANERATE L)y ELRUBS RLD TURLALE 4 WOULE

stand a better ghance of obtalning redroess than
by individual aotion}

8egond, that o nuitiyuclt:' of sults and the
dalay and sonfusion of mumarous separste actions
would be avolded,

In answering your seoond cuest ion, we are of
the opinion that your assunption in respeat to the adbeve
iuot provision of sestion five (5) is eorreot and that
¢t provides for a sult by the Commissioner on the pard
of a group or slaass of injured consigaor or produser ared-

ftors, against the offen csoxmission merehant, dealer
or brokmz. .

Your third question 1is ==

*Do you sonstrue the Act as & whole to apply
only to grower < {salar transastions®ey

In our answar t& your first question, we indi-
eated that it was our oa that she provisions of the
A8t would sover tran ions in whieh ecamission marshants,
dsalers, mud brokers, who had goquired titls through zu-
shaae or produation of the agrisulturel produst, deal
with other eoamission merebhants, dealers and Woksrs, ¥We,
therefore, snswer your third quastion in the negative,

Seotion five (5) of artiele 1287-1 contains,
amang othars, the following provisions

"Any eonsignor Or produser of farm prod-
uots slaiming to de injured by the freud, de-
selit, or vilful negligance of any coanission
aercﬁmt dealer, or broker, may bring astion

14 bont egainst both’prineipal and sure-
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ty in any sourt of eompetent Jurisdietion te
resover the damagos saussd by such fraud, 4eceis,
or wilful negligence, er the failure to eemply
with the provisions of this Ast."

It will be moted that in the esse of a single
sonsignor or produser, btringing eotion upon the dond of
say eolmmnission merehant, dealsr or broksr, Lhe Aot does
not require or asuthorize the Goomiassioner eof Agrieuliture
elther te institute suit on dehalf of the isclated e~
‘signor or godu«r or to Jjoin with the latter im the suit,
8ince in the very next two sentences, the Ast requires
that "the Comzissioner shall bbring an astion on the bond
in behalf of" a group of imjured consignor or producer
eroditors, the implication is that the lagislature 4id not
intend to mddle upon the Commissionar of Agrisulture the
dut{; responsidility and harasscent of iastitution of suits
in individual eases under sestion rive (5) of the Aot,

It is our opinioca that a sontr oonstruetion
of seotion five {3) would violate legislative intent and
sub feot the € asianer of igrieulture to constant liti-
5&2 an in tehalf of privats “"persons™ as defined by the
A0S,

¥e hold, therefore, in answar to your fourth )
question that under sectiom hu {S) of artiele 126%1 the
Coonissioner is not required to institute suit in dehalf
of an isolated growey « ereditar on the bond of a sommis-
sion mershant, broker or 4dealar.

The answer %0 questian Roe Jour lg determina~
tive of guestion Noe. Five, It is our opinico that sev-
tion five (5) of articls 12687=1 does not require the
Conmissionor of Agrioulturs %o instituts suit in bdehalf
of an isolated dealer -~ arediter against another dealer
on the lattert's bond, Referring to the ansvers to quase
tions One and Four, doaler - oreditor here must moan a
dealsr who had title to the products and consigned them to
another desler as original conaignor or produscer,

A provision of section five (5) reads as fol~-
lows;

* 4y & ¢ the Cormissioner shall bring an
actiom on the bond in behalf of sueh produser,
or consignor oreditors.”
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Aceording to ssetiam 1 of artiele 1387-1, sud-
division %

*As used in this Ast the word 'shall' is
mandatory and the word *may* is permissive.”

3ince the word "shall® is mandato sonstruing
the atove quoted gsentemoe from seetion ﬂn'a) » v6 hold
that it is definitely the respmsibility of the Comnission-~
er of Agriculture to bring a suit in dehalf of either a
group of produser, or & -eonuigxor;gtodmer ereditora,
or doth upon the statutory dealar®s bhond, This enswers
the girst pert of guostion No, Six.

In answering your previous juestion we bave ine
dicatsd that 1t is ouﬁ.optnien that where there is an £solat-
ol grower - sreditor bust proceed in & zuit im his omn
Ram® upon the statutory dealer®s dond wmithout the Joinder
of the Cannlsslensr of igriculture on the authority of \the
following provision of sestion five (5):

*Any consignor or user of farm prod-
uots elaiming to be imjured by the fraud, deceit,
or wilful nagligonde of any comnission marchant,
dealar, or broker, may bring astion upm sald
bond against both primeipal and surety in eany
court of ecmpetent Jurisdistion to recover the

03 osused by sueh fraud, deceit or wilful
nee, or the fatlure to ecmply with the
provisions of this Aot.*

This disposes of the seeond part of guestiem
Ro. 8ix.

e arc of ths opinion that youwr final questiocn
&s ansuarable in the negative, since the reasdy of sso~
tion five (3) of the iet is 1imited definitely to “any
eensignor or produser of farm produwnts” and "producer or
sonsighor ereditors®, and the definition ef these terns
eannot be extended to ineluds & box manufascturing sompany
or material men sslling bdoxes or other packing and hand-
ling material, or a lessor af a builéing.

These latter eompenies and individuals do not
£all within the protzoteld elass and must not look W the
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Agriculiural Protective Aot for relief.

Trusting the above fully answers the inguiries
submit ted, we arxe

IS sexmb
APPROVED)

. M
ATTORKEY CENEIRAL OF TEXAS

APPROYVED

CPINION
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