OFFICE OF THE ATTORNEY GENERAL OF- TEXAS

AUSTIN

GERALD C. MANN

ATTORNEY GENERAL

Hay &5, 1939

Hon. G, A. ?alters A
County Attorney \
San Saha County '
Sen Sabe, Texas '

Dear Birt

- wiers & eity, .
< sclmo!. dhtrj.ct or -

mt' mz.mux
: 8. authormu

tranght for dclinqgnnt
A g\ and county, as I under-
stand the 2 tutu the only tus that oan be
axed against the &afendant in favor of the
ot'f. is 32,00 sack in fevor of the sher~
striot clerk and the ohunty attore

ve 31. adnitienl, vided his fee
shall not emount to mare an $3.00.

*Thears the 0ity and the independent
Bchocl district intervene are these offloers,
all or any of them, entitled to the saxe fes
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in each case of intervention? Or, shall
the officers receive any additional fees
vhere thers are pleas of intervention?

"is ocounty attorney filing these suits,
as 1 understand 1t, 1 am entitled to not
wmore than ten percent commissions for the
amount of judgment in favor of intexrvenors
taxed as part of the costs, and perbaps should
uot be entitled to the mddltiona) $8.00 as
attorney's :::‘g’or intervening, but the elerk
and the sherifd should be entitled to an addi-
‘tional $2,00 seach for the intervention.”

If we have correetly interpreted your uiry
the question submitted is as above stated, 1nq .

In order that we may give you the information -
requested, wu deem it necessary to first review the per-
tinent statutes relating to the subjeot under inquiry,

Secticn 1 of Article 75358, Revised Civil Sta-
tutes, as amended by Chapter 18, 2nd Called Session,
4Znd i.ogi.shtm. reads: : I

“The County or Distriet Attorney shall
repm:n: the Bta:- smd County nddi'l suits
against de nent tax-payers, and all mms
colleated shall be paid over diastely to
the County Ol__:neotor.

*Bafore filing suits for the recovery
ol delinquent taxes for any year, notioe
shall be given toc the owner or ownexrs of sald
property as is provided for in Article 7324 .
of the Revised Civil Statutes of Texas, 1925,
as smended by Chapter 117, Pege 196, Lots of
the Forty-Second laglisiature, Regular ELession,
The foes herein provided for shall not acorus
to nor shall the various officers herein named
be entitled thereto in any suit unless it be
proved that notioce haz been given to the owner
{:r the time and in the manner provided by
We -
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"In all cases, the compensation of said
Attorney shall be Two (%2,00) Dollars for the
first traot and Ome ($1.00) Dollar for eadh
additional tract up to four (4), but said fee
in no cese to exceed Five (£5.00) Dollars.

And provided, that in any suilt brought against
any individual or corporate ownor, all past
due taxes for ell previous years on such traot
or tructs shall be included; and provided,
further that where there are several lots in
the same sddition or sudbdivision delinqueat,

. belonging to the Bawe owney, all said delin-
quent lots shall de made the sudject of a
lin.gle suit, . _

*All feer provided for the officers here-
in shall be treated as fees of office and ao-
counted for ss sush, and said offiders shall
not receive nor retain seid fees in exgess of
the maximum compensation allowed maid officers
under the laws of this State}.and provided
further that the County Atterney, Criminal
Distriot Attorney or District Attorney shall
not be entitled to the feos herein provided -
for in instences where such delinquent taxes
are ccllected under contracts between the
Conmissioners® Court and others for the ¢0l=-
lection of such taxes, and in such instanoes
the fees herein provided for such offiesrs shall
not he assessed nor ooclleacted, '

£The Sberiff or Constable of the County
in which the suit is pending shall receive a
feo of Two §2,00) Dollars in esch case which
will cover the service of all process, and
the selling of the property &nd executing deeds
for ssme, If, in any such sult, proceas is
issued to be served in Counties other than the
one in whioh the suit is pending, the Sheriff
or Constable serving the same shall receive a
foe ;u' One (21.,00) Dollar in each suit for his
.services.

*The Distriot Clerk shall receive a fee
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of Two {82,00) Collars in full for his sere
vices in eaoh case,

*"Tha County Clerk shall receive One
{31,00) Pollar in rull for his services in
each casc,

"Provided, that the fees herein pro-
vided for in conneotion with celinguent
tax suits shal)l constitute the only fees
that shall be charged by said officers for
preparing, filing, instituting, and prosecut=
ing suits on delinquent taxes and secur _
collection thereof, and ell laws in conflict heree~
with are hersby repealed.

*In cass the delinquent texe-paysr shall
pay to the eolleotor tle amount of delinguent
taxes for whieh he is liable, together with
acorued interost after the f1ling of suit bee
fore judgment is teken against in the case,
then, only one-half of the fees taxable in
such a case, as provided for herein, shall be
charged egainst him," '

Article 7333, Revised Civil Etatutes, provides
that tre fees allowed to the officers in the abofe quoted
article "shall be taxed as ocosts against the land to bde
sold under judgment T taxes," '

Both of these articles are a part of “"Chapter
10, Title 122 of the Revised €ivil Btatutes of 1925,"
referred to in Section 18 of Article 7345a, Vernon's
Annotated Statutes, hereinafter wuoted. '

In 1987, the legislatuye for the first time
enacted a rather comprehonsive statute defining "texing
units™ and authorizing such units to intervene, if not
impleaded, made & party defendent, by enother such unit
vhioh hed riled suit for delinquent taxes due it on real
property on which, or & part thereor, the impleaded or
intervening unit also hed a delinquent tax c¢laim,
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Chopter 806, Repulur fession, 45th legislsture, Arti-
cle 7345b, Vernon's Annotated Ttatutes. The pertinent
secticns of thie Article are 1, £, 6§ and 13, which
read, recpoctively, us follown:

"Sece. ls For all purposes of this Act,
the term *taxing units,' shell include the
State of Texas or sny town, city or county
in said Stete, or any corporation or distriet
orrunized under the laws of the State with
authority to levy and collect taxes. :

"Seo, £, In any suit hereafter dbrought
by or in dehalf of any taxing unit as adove.
defined, for delinquent taxes levied against
property by any such taxing unit, the plain-
tiff may implead as partiss defendant any
or all other taxing units harving delinquent
tax claims against such propertyy or any part
thereof, and it shall be the duty of each de=-
fendant taxing unit, upon deing served with
citation as provided by law to appear in said
cause and file 1ts,o1a{-_ for delinquent taxes
againat such property, or any part thereaf,
It shall be sufficfent service upon the State
of Tesas in any county in such suit to serve
oitation upon the County Tsx Collector charged
with the auty of ocollsoting such delinguent
taxes due the Btate and ocounty against such
property and it shall bes sufficlent service
upon any other taxing unit to serve sitation
upon the officer charged with the duty of
collecting the taxes of such taxing unit or
upon the ¥sycr, Fresident, or Chairman or
the governing body of such taxing unit, or
upon the Secretary of suwh taxling unit, Any
taxing unit having eny claim for delinguent
taxes against suoh property may waive the is-
suance and service of citation upon it, ‘

*Tt shall be mandatory upon any such
taxing unit so riling suwoh suit or suits,
in all ceses where all other taxing units
are not imrleaded to notify sll such taxing
units not &o impleaded of the riling of such
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sult cr suits, such nctice to bve given by
depositin~ in the United Siates mail a re-
gistered letter addressed toc such taxing
unit or units giving the nsare or names of
the nlui tiff end defendants, the Court
where filed, and a short description of the
property involved in ssid sult so that such
toxing units not inpleaded rmay have the
orrorunity to intervene ss herein provided,

"Cece 8. All court costs, inoluding
gcocts of serving progess, in any suit herse
after brought by or in behalf of any

" units for delinquent taxes in whioh auits
all other taxing units having a delinquent
tax claim againat such property of any part
theresof, have been imdpleaded, together with
all expenses of foreclosure sale and such
reasonable attorney's feas as may dbe incurred
by the interpleaded or intervening taxing
units, not exceeding ten par coent (10%€)
of the amount sued for, such attorney's fees
to be subject to the approval of the gourt
togetheyr with such retsonable expenses as
the taxing units may incur in proouring data
and information as to the name, 1dentity '
and looation of necessary parties and in -
procuring necessary legel desoriptions of
the property, sh be chargeadble as court
costs, :

*"Seo. 13, The provisions of this Aot
shall be oumulative of and in addéition to
all other rights and remedies to whioh any
taxing unit may be entitled, but es to any
proceeding bdrought under this Aot, 1if eny
part of portion of this Agt bde in confliot
with any part or portion of any law of the -
State, the terms and provisions of this
Act shall govern a8 t¢ sush procesding.
The provisions of Chapter 10, Title 122 of
the Revised Civil Statutes of 1925 shall
govern sults brought under this Act except
as herein provided., iAots 1937, 45th leg.,
De 1494-8, ch, 508,
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All cf the ahove quoted statutes relate to
the ceclicotion of delinguent taxes by sult and/or the
Teenr to hoe alloved certain officers for services ren-
dered in connection therewith and must be construed
torether. Article 7332 1s an older statute than Article
7345b, and if in oconfliot with {ection 6 thereof must
vield to the rrovisions of the latter, ¥From these sta-
tutes, we must get our answer to your question, In ex-
amining them, we rust keep in mind that it is the estab-
1lished law of this stste that ™an officer meay not olaim
or reach any money without a law euthorizing him to d&o
80, and clearly fixing the amount to which he is entit-
led.* 34 Tex. Jur. 51l. In other words, an officer
may not oclaim a fee for a partioular service reandered
unless the statute has prescribed a fixed fee for said
service. This is the rule, even though the fee or oom-
pensation rfixed is unreasonable or inadequate. An offi-
cer may be required by law to perform specific services or
discharge additional duties for which no compensation is
provided, 34 Tex. Jur. pp. 530, 531,

Again, it has been specifically held by our
courts that the rules of lew above announsed apply to
fees of officers in suits for the c¢ccllection of deline
quent taxes, and that such statutes prescribing fees
for publioc officers are striect construed, and against
permitting such fees by cation, &tater vs, Stats,
14 S. ¥, (24) 874, reversed on other grounds, 38 8, W,
(24) 1097, and authorities there cited,

Article 7332 1s an usually clear and unambiguous
statute presoriding with certainty the exact emount of
feos each of the officers named therein may receive for
the respestive gservices rendered by each in a suit brought
by the state of Texas, & "taxing unit,” to recover delin-
quent taxes on resl property. The officers named may now
collect only the fees therein sllowed, and under the oon-
ditions nemed bherein, unless otherwise provided in Seo=-
“tion 6 of Article 7345b.

The court costs provided for in section 6, may de
itemized as followa!

{(a) "All court costs, including costs of serving
 process, in eny sult hereafter brought by or in behalf of
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any taxing units for delinguent taxes in which suits

ell other taxing units hevinz & delinquent tax claim
asain suech rprorerty of (or) an: pert thereof, have been
irpleaded, (b) together with ¢ll exyenses of foreclosure
sale, (c) and such reascnable atiorney's fees a2 may be
jncurred by the interpleader or intervening taxing units,
nol exceeding ten per cent {10%) of the amount sued for,
such attcrneys fTees to be subject tc the approvel of the
court, {d) together with such reascnsble expenses as the
taxing units may incur in proocuring data and information
a8 to the name, identity and location of necessary L
ties, (e) ana in proourinz necesasary legal douoriptjons'_
of the propérty, shall be chargeable as court costs,”

Prior to the snmctment of the above quoted seo-
tion 6 of Article 7345b, “all court costs” that oould be
taxed against the defendant in a suit. of this kind drought
by the state were those spedified Iin Article 7332, as
anended, - The fees 80 specified inoluded each and every
kind of official service rendered by each of the officers
named in said artiole, ' '

_ Section 6 authorizes additional costs to be
taxed against the defendant, but all of such additional
costs are allowed to the taxing units made party defen~
dants or that interfene, In this gonnection, it will bve
noted that the attorney’s fee, not to exceed ten per cent
(10£) of the amount sued for, is allowed to the implead-
eod or intervening tax units, and not to the plaintiff,

It 48 true that Article 7345b imposes upon the
Distriot Clerk the additionsl burden of issuing oitations
for esaoh taxing unit made & party defendant, which the
sheriff or oonstable must serve, but no additional compen=-
sation has been provided in said section for his service.
0f course, if the interssted taxing units ere not made
parties defendant, and they intervene, no cltations are
issued to nor served upon them,

Some additional, but not burdensome, duties are
imposed upon the County isttorney., Te must either make all
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other intererted taxing units parties defendant or
give them notice of the filing of the state's suit by
registered notice as provided in Section 2.

In view of the plaln langusge of all the sta-
tutes pertinent to the subject and the established rules
of law relating thereto, we conclude that the fees of
the respective officers named in the question stated
are fixed by Article 7332, as amended; that Article
7545% allows no additional fecs to be collected by the
District Clerk, sheriff, Coanstable or County Attorney,
as compensation for eny additionel services rendered and
occassioned by sald article, However, it appears that
vhere the state or county is made a party defendant in
a suit brought by some other taxing unit, or if not
made a party and it is necessary for the state or county
to intervene in the suit and the county attoransy does
file a pléa of intervention for the state or county, he
18 entitled to the attorney's fees sllowed on the percent-
age basis provided for in Seotion 6. In such an event,
he would not be entitled to the fees provided for in
Article 7332, as amended.  The fees there provided for him
are Tor bringing the suit, while the percentage fees al-
lowed to him in Section 6 are for answering for & defen-
dant or rfor intervening for his client, a taxing unit
which the law makes it his duty te represent, The actual
services rendered are substantially the sams, the purpose
being to obtain a Juigment against the taxpayer with a
" foreclosure of lien on the property involved, yet it seems
that the Legislature has seen it to distinguish between
the services rendered and prescribed & different fee for
each service, As heretofore noted, the percentage fee is
allowed to the impleaded or intervening tax unit, yet it
is specirieally suthorized to be collected as "attorney's
fees,"” and we believe a reasonable interpretation of the
statute 1s that the fee was intended to be given, when
collected, to the attorney representing the texing unit
in the sult,
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HMopine we hizve given you the informwetion re~
cuested, we are

Yours very truly
ATTCHNEY GEYWERLL OF TEXAS

BU./’1&~ec36cl./5:2rz~425;

Bruce W, Bryant
Assistant

ng:PBP

APPROVYI'D:

M.M

ATTOMEY GEXERAL OF TEXAS

APRAOVES

QFiN.ON

cOoMm E
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CHAIRMAN




