THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS

ATTO RNEY GEN ERAL

Honorable John E. Taylor
Chief Supervisor

Railroad Commission of Texas
Auatin, Texas

Dear Sir: Opinion No. 0-853
Re: Rule to require owner of a tract
of land to pool and combine with

other tracts.

: We are in receipt of ybur opinion request wherein
you ask us the following questions:

"1. Does the Rallroad Commission of Texas
. have the right under the law as it now exlsts to
promulgate as a part of its spacing regulstions
and as a conservatlion measure 1In & particular
ol]l fileld the following provisions: 'As to any-
tract containing less than 20 acres, the Commis-
sion, In order to prevent waste or to prevent
the confiscation of property, will grant excep-
tions to prevent drilling on such tracta upon
application therefor as hereinabove provided;
however, the Commlssion wlll not grant an appli-
) cation to drill on & tract or tracts contalning
less than 20 scres unless the applicant has made
a bona fide effort to pool such tract or tracts
with a contiguous tract or tracts or parts there-
of, so as to establish at least a 20-acre unit.
In such cases, applicant shall offer evidence at
the Hearing on his application concerning his
efforts to enter 1nto a pooling agreement .’

"2, Is the Railroad Commission of Texas now
clothed with the legal power to adopt any rule
which would require the owner or owners of 'a tract
of land to pool or combine same as & prerequisite
to granting such owner or owners a permlt to drill
a well for oil and/or gas thereon even though the
drilling of same be necessary In order to prevent
waste or the confiscation of property.”

In an article styled "The Conservation of 011", 51
Harvard Law Review 1236, by the Honorable Northcutt Ely, we
find the following statement-
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"The Texas statute says that 'It is not the in-
tent of thls act to require -- that the separately
owned propertles in any pool be unitized under one
management, control or ownership.' Texas Annotated
Revised Civil Statutes, Vernon's 1937, Article 6014g.
However, several cases which have denied exceptions
to the spacing rule and thersby prevented drilling
of wells on small tracts have suggested that a falr
result could be reached by control of production on
the ad joining lands. The power of the Commlssion to
regulate production in relation to spacing was thought
favorably settled in the declision in Brown v. Humble
011 Company, 126 Tex. 296, 83 S.W. (2) 935, but the
opinion on rehearing, 126 Tex. 296 at 314, 87 S.W. -
(2) 1069, cast some doubt upon this, and the Commis-
sion has Indicated that 1t does not construe the -
original provision as authorizing it to require pool-

- ing. (Statement of Chairman Thompson at hearing,
May 17, 1937.)" S - |

While we do not contend that such a departmental
construction shonld govern in answering thlis guestion, we do
feel that same is entitled to considerable weight, is per-
suasive, and should be given our consideration.

: An injunction against production has been denied in
some cases until the well owner shall (at some future date)
have obtained "the amount of o1l he 1s legally entitled to';
that 1s, "his fair share of the oi1l in place under his land.”
See Stanolind 011 & Gas Company v. Railrosd Commission, 96 -
8. W. (2) 664; Humble 0il & Refining Company v. Railroasd Com-
mission, 85 S. W. (2) 813.

In 1935 Oklahoma and New Mexico, and in 1936 Louisi-
ana enacted statutes of 2 new pattern. These statutes which—
have been the subject of consliderable favorable attention be-
fore trade and professlonal groups, authorize the regulatory
body to establish in each pool proration units composing a
uniform number of acres fixed by the area which one well will
economlcally drain and develop. Where the size or shape of
an individual tract does not conform to that of the standard

roration unit, "Pooling” of properties can be required. By
Pooling” is meant an arrangement whereby the owners of smell
tracts club together on the c¢osts of drilling a single well,
sharing in expense and in the recovery 1in proportion to thelr
acreage. However, these allow the owner of a small tract to
drill his vell, nothwithstanding failure of hls lease to equal
the size of & proration unit; but in such case he receives
only an allowable which is proportionate to the ratio between
his area and the area of the standard unit.
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The New MExico and Louisiana statutes make "Pooling"
available to owners who, because of the smallness or shape of
their tracts, might be deprived of a fair share of oil in the
proration unit. The Oklahoma statute permits the owners of
one or more smaller tracts in the unit to pool with the owner
of = msaority of the.acreage in the unit if the latter drllls
a well. The Oklahoma statute has- been upheld by the Supreme
Court of Oklahoma in a recent case by a clear-cut, logicel
opinion which cites other applicable decisions. Patterson V.
Stanolind 011 and Gas Company, 77 Pac. (2) 83 (March 11, 1938)
Affirmed 58 Supreme COurt Reporter 259

o These statutes have an interesting background As
long ago as 1928 in the .case of Marrs v. City of Oxford, 2% F.
(2) 541, an ordinance of & Kansas town which limited the drill-
ing of wells to one per clty block was sustained by the Fed-
eral Court. The ordinance allocated a 1/8th royalty interest
among the land owners of ‘2 block in proportion to their acre-

age and ‘avarded the right to drill to the operator holding
the msjority of aceres in the block under lease. It gave the

other land owners the right ‘to contribute to the cost of that
well, and to receive in return a share in the working interest
in proportton to acreage. .. The case turning on_the validity

of a city ordinance d1d not involve s regulatory statute al-
th

Court d4id mention the doctrine of correlative rights
in passing., .A subsequent decision by a Texas Federal Court

has sustairned an order of the Railroad Commission, mpede in
conformity with an ordinance of the Clty of South Houston,

creating drilling 41 atricts of sixteen acres each limitin
to”one well per distriet, and providing for a poolil

trict along the same gemeral lines of the ordinance pasEEd
upen in Marrs v. City of Oxford. Tysco 0il. Company v. Rail-
road Commissson, 12 F. Supp. 195, Agaln, Tysco 011 Company v.
Railroad Commlssion 12 F. Supp. 202.

- ”The drilling district program, involving com-
. pulsory locallzed unitlzation, is & step in the
direction of a plan of fleld-wide unitiza tion In-
‘troduced %o the industry neaerly a decade ago. The
legal and engineering bases for requiring and ef-
fectuating compulsory unitization of an entire pool
seem capable of demonstration, but the political
difficulty of enactment and enforcement have kept
'field—wide compulsory unitization in the blueprint
stage.” See "Phe Conservation of. 011" in Volume 51
of the.Harvard.law Review, 1937-1938, at page 1236
by Northcutt Ely. e

In Texss gg do: ngtsﬂave such & stetute which author-
dy to-e tablish in each pool prorstfbnr
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units composing a uniform number of acres fixed by the area

whlch one well will economically draln snd develo but on
the other hand, Article 6oLk igi, Revised Civil Statutes of

Texas, 1925, expressly provides:

: . . It is not the intent of this act to re-
guire. . .that the separately owned properties in
any pool be unitized under one¢ management, control

or. owhership.

While it has been argued by some persons that this
statute does not directly prohibit enforced pooling in the —
State of Texas by the Railroasd Commission, (see article pub-
lished ‘in the Progress Reports of the American Petroleum
Institute Committee on Well Spacing, submitted at the Eighth
Mid-year Meeting, at Wichita, Kanasawy, May, 1938, on page 8
thereof under paraﬁraph B, designated "Pooling of Tracts in
Lieu of Exceptions ), see 13 Texas Law Review, "The Rule of
Capture” & written by Robert E Hardwicke of Fort Worth, Texas,
at page ,

_ - "In Texas many of the difficulties in connection
‘with the spacing rules arise from efforts to get ex-
ceptions to the general rule, especially where the
distribution of the allowable is on & potential basis,
regardless of the size of the tract upon which the
‘well 1s situated. Texas Revised Civil Statutes,
1925, Article: 60143, as amended by Texas Laws, 1935,
House Bill 782, Par. 2, approved by the Governor April
13, 1935, which,reads 1n.part: "It 1s not the inten--
tion of 1g1§'aét to require repregsuring of an otll pool
or thaet the separately owned properties in any pool
be unitized under one management, control or ownership.'
This language appeared 1n previous acts, and apparently
for the purpose of protecting some operators from the
bugaboo of compulsory unit operation for the entire
pool. In that connection the article by Vance Rove,
'Unitization Proves Itself' in 1934, 74 011 VWeekly,

7, page 19, 1s 1nterest1ng° ! T

y 5 desi ]

fé'c‘fu g " 1t a : ﬁ n “Railrosad -

Commigsion from enfgrgigg tge pgoligg"gf‘gggll or ipr-
nlar shaped ac 8 gso that

necesgarv wells will not pe dgillg .. If there be no
duthority to enforce pooling of tracts. in order to
carry out & proper and uniform spacing program or & —
proration unit program, the Texas act certalnly auth-
orizes, and almost requires, conflscation of the o
smaller or 1rregu1arly shaped tracts, should the spac-
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ing of proration units programs be strictly enforced
to prevent the waste and hazard of close drilling.'"

We are of the opinlon, however, that the language of Article
6014 {g) certainly does not- specifically grant the power to
enforce pooling and clearly, by innuendo, precludes the en-
forcement thereof by the R2ilroad Commission. On the other
hand, wve are of the opinion that Article 6014 (g) as amended,
defines and denounces "waste" of oil and gas, and that same
confers upon the Railroad Commisslion the power to adopt rules
and regulations to prevent waste. The power thus c¢onferred
is administrative. It is the power to enforce, or execute the
statute; not to extend it. The members of the Commission
must stay within the statute, "which goes to the urisdiction.
Waite v. Macy, 246 U. 8. 606 09; Rallrod Commission v.
G. H. & S. A. Rallway Company, 112 8. W. 353 Sugarland Rail-
vay Company v. State, 163 5. W. 1057. .

The Railroad Commission may adopt reasonable regula-
tions to enforce the statute, but cannot go beyond 1t.

We submit that if such an important change in policy
is to be adopted, 1t must be adopted by the Legislature 1t-
self, 1if indeed, under the situation, it can be adopted at
all. ' S '

It is settled law that the pover to promulgate
"rules and regulations” for the purpose of enforeing or ex-
ecuting a statute is not legislative. . United States v.
United Verde Copper Co., 196 U. 8. 20 7-215, but on the other
hand 1t has been repeatedly held that the limits of the
Railroasd Commission's power 1s to regulete and not to abridge
or snlarge; see Rallroad Company v. United States, 188 F.

191-195;

”If the power here granted to promulgate
rules and regulations has been valldly granted,
it is simply the power, "to make and enforce regu-
lations for the executlion of a statute according -
to its terms. It is not the power to modify ex-
isting rules of law.”

The true rule on this subject 1is very carefully = :
atated in St. Louls Merchants' Bridge Company v. United States,
188 Federal 191, opinion by Judge Sanborn of the Eighth Clr-
cuit Court of Appesals, one of the sblest of the Federal Judges,

asa follows:

"The Congress did not in fact delegate and
1t could not delegate, to the Secretary of Agri—
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culture, or to any other executlive officer the
power to add to the class of rallroad companies
or to the acts punishable under this statute such
others as in his judgment ought to be punishable
thereunder.

"A leglslative body may delegate the power
to find some fact or situation on which the opera-
tion of & law 1s conditioned or t¢ make and en-
force regulations for the execution of a statute
according to its terms. Unlon Bridge Company v.
United Statea, 204 U. 8. 364, 386, 27 Sup. Ct.
357,51 L. Ed. 523; Marshall Fleld & Company v,
Clark, 143 U. S. 649, 677, 693, 12 Sup. Ct. %95,
36 L. Bd. 294; Caha v. United States, 152 U. S,
211, 218, 219, 14 Sup. Ct. 513, 38 L. Rd. 415;
8t. Louis & I. M. Ry. v. Taylor, 210 U.S. 281,
287, 28 Sup. Ct. 616, 52 L. EAd. 1061; Coopers-
ville Cooperative Creasmery Company v. Lemon, 163
Fed. 145, 147, 89 C. C. A. 595. . '

But 1t cannot delegate its legislative power,
its power to exercise the indlispensgble discretion
to make, to add to, to take from, or to modify the
lav. 'The true distinetion, ", said Judge Ramey -
for the Supreme Court of Ohlo in Cincinnati, Wilming-
ton & Zanesville R. R. Company v. Commissioners, 1
Ohio 8t. 77, 88, in a declaration which has been—
repeatedly approved by the Supreme Court, 'is be-
tween the delegation of power to make the law, which
necessarily involves a discretion as to what 1t shall
be, and conferring authority or diseretion as to its
exception, to be exercised under and In pursuance -
N of the law. The first cannot be done. To the lat-
~ ter no valld objection can be made.' Marshall Fleld
& Company v. Clark, 143 U. 8. 649, 693, 12 Sup. Ct.
495, 33 L. Ed. 2943 Union Bridge Company v. United
'~ 8tates, 204 U. 8. 364, 382, 27 Sup. Ct.'267 51 L.
Ed. 523; Morrill v. Jones, 106 D. 8. 466, 467, 1
Buﬁ. Ct. 423, 27 L. Ed, 267; United States v. Baton,
144 U, 8. 677, 687, 688, 12 Sup. €t. 764, 36 L. B4,
591; United States v. Maid (D.C.) 116 Fed. 650; °
United States v. Blaslingame (D.C.) 116 Fed. 654;
United States v. Hoover (D.C.) 133 .Fed. 950, 952;
United States v. Moody (D.C.). 164 Fed. 269, 271"
Locke's Appeal, 72 Pa. 491, 498, 13 Am. Rep. 716,
. Therefore, anawering your last question first, it
is our opilnion, and you may be so sdvised, that the Ralirocsd
Commission of Texas has no authority, conferred upon it, urnder
the present statutes which will enable it to make such regula-
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tory orders that would require the owner or owners of a tract
of land to pool or combine same with other tracts as a pre-
requlsite to granting such owner or owners a permit to drill
a well for oll and/or gas thereon even though the drilling of
same be necessary in order to prevent waste or confiscation
of property.

’ Having answered your second question in the negative
"and belng of the oplnion that an edministrative body is pre-
cluded from doing that indirectly which it cannot do directly,
we also answer your first question in the negative. In addi-
tionn to the authorities we have already cited, we feel that
we may be justified in making the following observations with
reference thereto:

If the Rallroad Commission were to enter an order

to the effect: .

“The Commission will not grant an applica—
tion to drill on a tract or tracts contalning
less than 20 acres unless the applicant has made
a bond fide effort to pool such tract or tracts -
with a contiguous tract or tracts or parts there-
of, s0 as to extablish at least a 20-acre unit.
In such cases, applicant shall offer evidence
at the hearing on his application concerning his
efforts to enter into a pooling agreement.’

then and in that event, it 1ls our opinlon that the effect of
such an order would be that the Commission would be imposing
a rule affecting the title to property and being a regulation
on the use of property. Such a regulatlion couldnot bhe im-
posed without an express delegation of statutory authority
from the Legislature to the Commission, giving it power so

to do.

We further submlt that the effect of such an order
would be to permit the Rallroad Commlsslon to pass upon the
reasonableness of the proposed poollng contract, sought to
be entered into by the applicant and In the absence of ex-
press leglslative authority granting the Commission the power
g0 to do, we are of the opinion that in so doing the Commis-
sion would be in fact exceeding its delegated authority and
would be wholly without jurilsdiction in so acting.

In the case of United States v. 11,150 Pounds of
Butter, 195 F. 657-644, the court held that a forfeiture of-
property could not be validly claimed on account of & viola=
tion of an administrative order or regulation where the con-
trolling statute did not so provide.
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This case follows the theory that the leglslative
policy in respect to the consequences flowing from a viola-
tion of an administrative regulation must be declared by the
Leglslature 1ltself.

It 1s our opinion that Iif the Législature had in-
tended to grant the Railroad Commission authority to impose
such regulatory orders - that intention could have been
easlly stated - and 1t is necessary that 1t should have
been stated. {See) Eaton v. United States, 144 T, 8. 677.

Truéting that thils satisfactorily answers your
gquestion in the premises, we remain

Yours very truly

ATTORNEY GENERAL OF TEXAS

By s/Bdger Cale
Edgar Cele
Assistant

BEC :MM:vwc
APPROVED :

8/Gerald €. Mann
ATTORNEY GENERAL OF TEXAS



