Ftd
',
e

OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GERALD C. MANN
ATIGHNEY GENERAL

AUSTIN
June 13, 193¢
Honcrable Peyton Burke
County auditor
Falls County
Marlin, Texas Y
Dear 8ir: ' <ffﬁﬂ““‘; :
\ %
Opinion No. 0-864 \
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8 Distriot Attorney 1s paid an annual
salary of $4,000 which amount is based on the
fees earned by his office in 1935. Oan the Com-
missioners' Court legally contract with the Dias-
trict Atterney to repressnt a road district in the
legal proceedings of a bond 1ssue and pay his fee
out of proseeds cf the sale of bonda?™
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N Artiale 6820, Revised Civil Statutes, reads as fol-
owst .

*all district judges and district at-
torneys when engsged in the discharge of their
offieial duties in any county in this State
other than the county of their residencs, shall
bs allowed their actual and negessary expenses
while aotually engaged in the discharge of such
duties, not to exceed four dollars per day for
hotel bills, and not to sxaeed four cents a mile
when travuling by railroad, and not to exgeed
twenty cents a mile when traveling dy private
eonveyande, in going to and returaing froa the
glaoe where such duties are dissharged, traveling

y the nearest praoctiecal route. 8Such officers
shall also recelve the actual and nexessary post-
age, telegraph and telcg&;nn sxpenses Lkficurred by
them in the astual dischargs of thelr duties.
8uach expenses shall be pald by the State upon the
sworn and itemized acocount of each district Judge
or attorney entitled thereto, showing suoh ex-
penses. In distrista containing more than one
ocounty, sSush.expenses shall never exceed in any
one year 3100.00 for each gcounty in the distriot;
provided that no district judge or attornsy shall
receive more than $800.00 aBy one Yyear under
the provisions of this artigle. The account for
said services shall be recorded in the ofri oial
minutes of the distriet court of the county in
which sush judge or attorney resldes, respectively.”

Article 3886F, Revised Olvyil Statutes, reads in part
a8 follows:

- *"Seotlion l. ¥rom snd after January 1, 1936,
in all Judicial Districts in this State the Distriet
Attorney in each such Distriet shall raceive from
the State as pay for his services the sum of Your
Thousand Dollars ($4000.00) per year, whioch said
Four Thousand Dollars sg4ooo.oo) shall include the
Five Hundred Dollars {$500) salary per year now al-
lowed such Distriot Attorneys by the Constitution
of this State; providing that in all Judielal Dis-
trists in this State composed of two (8} or more
counties in-one (1) of whioch suoh counties there is
a olty oontaining the population of not less than
ninety thousand 590.000) inhabitants aecording to
the last preceding Federal Census, the Distrist
Attorney of such Distrigt shall receive from the
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State a3 pay for his servioea the sum of Five
Thousand Five Hundred Dollars (%4,500) per year,
whioch said Five Thousand Five Hundred Dollars
(35,500) shall inoclude the Five Bundred Dollars

{ 500) sglary per Year now allowed such Distirioct
. Attorneys by the Constitution of thils State.

Such salary shall bde pald in twelve (12) equal
monthly installments upon wirrants drawn by the
Comptroller of Publio Adcounts €pon the State
Treasury. Provided that nothing in this Act shall
be eonstrued so as to derive Distriot Attorneys
of the expense allowansce allowed or whlch may here-
after be cllouod by law.”

BY vlrtue of Articlc 3888F, supra, the Commissioners?®
Court has no right or authority to set the salary of the Distriet
Attorney, but sitch salary has been set by the Legislature by
statutory enaotment.

The statutes do not spportion the expenses of Dlstriot
Attorneys among the eounties in judicial districots oomposed of
more than one county, but specifically provide that suoch ex-
.penses shall bs paid by the State upon the sworn and itemized
account of eaoh Distriot Iudge or Attornoy entitled thereto,
showing :noh expensss,

We 4o not think that Article 3869, Revised Civil
Statutes, which provides for expenss sccounts for oertain of-
ficers, applies to the Diatrict Attornsys, snd that the Com-
missioners’ Courts do not, or cannot, fix the salary of the
_ Distriot Attorneys. We belleve that Artiols 3899 provides
and authorizes gertaln expenses only for those officers whoase
salariss are set, or may be set, by the Commissioners' Gourt.

In angswer to your first qnesticn, you are respectful-
1y advised that it is the opinion of this departiment that the
Commigsioners' Court of Falls County cannot legally allow the
Distriot Attorney his actual and pecessary sxpenses while en-
gaged in the discharge of hils officlal Auties in the county of
his residence, or in any eounty outside of the gounty of his
residencs,

We now consider your second question,
- The powers and duties of Distrlot Attorneys are those

whish bave been prescerided by the COnstitution and leglslative
enagtmont 3



<9

-

Eon. Peyton Burke, June 13, 1939, Page ¢

Beotion 21, Article V of the State Qonstitution pro-
vides in part that: -

"The County Attorneys shall represent the
state in all the district and inferlor courts of
thelr respective counties; but if any county shall
be inoluded in a distriet in which there shall be
gadiatriot Attorney, the regpestive duties of
Distriet Attorneys and County Attorneys shall im

such counties be regulated by the Lagisleturs.™

Meither the Constitution nor the statutes impose upon
the Distriot Attorney the duty to represent a roed diatriot in
legal procesdings of a bond 1ssune, and it is wel]l established
that the Qommissioners' Court of any sounty may lawfully employ
the Distriot Attorney to represent the interests of their county
in any ocause, when such duty is not enjoined upont the Distriot
Attorney by lLaw. Tex. Jur., Yol, 15, p. 450; Jones v. Veltman,
171 S. W. 287; Lattimore v. Terrant Qounty, 124 S. W. 205,

Artlcle 752q, Revised Civil Statutes, reads as follows:

"The expenses incurred in surveying the bdboun-
daries of a politiosl subdivision or road district
and other empenses inoident to the issuance of bonds
of suoch sudbdivision or aistrict shall be paid from
the procseds of the sale of bonds of the subdivision
or distriot issuing the same.”

In answer to your second question, you are respectful-
ly advised that the Commissioners' Court can legally contraot
with the Distriot Attorney to represent the road distrist in
the legal progeedings of the bond issue, and pay hias fees out
of the proceeds of the sals of bonds.

Trusting that the goregoing answers your imquiry,

re remain
_ Yours very truly
ATTORNREY GENERAL OF TEXAS
{Signed] Arxdell Williams
: Ardell Iiiltann
.- . Assistant
Lol L) thbrran
AWIMR .,
APPROVED: Y Pacc o APFROVED:
{ 5igned) reld C, Mann Opinion Committess
ATTORNEY GENERAL OF TRIAS ‘ By 6. 0. B.
Chairman
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