OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERatD €. MANN
ATTORNEY GENERAL

Texas Staete arks Board
Austin, Texas

Gentlenen: Attention: Hon. %ill Maean Richardson,
Chief Clerk ‘

—

Opinion No. 0-873~
Re: Authority of keepers of otata Parks
to arrest or eject for disturbing the
pesce and %o arrest or aject a rerson
disobsying rules and regulapions of
Park Board !

.
~

This will acknowledge Teceipt of your reguest
that this Departament give you its opinicn relative to
the authority of keepers, appointed by the Texas State
Parks Board by authority of Article 6069, Revised Civil
Statutes of Texas, 1935, und 1ts unswer to certain
questions, which we hava for convenienoe rostated as
follows: \\ AN

.

P 1., Could such keeper arrest a person
disturbing the peace in & Stste Fark, and tske
e him*bafore a Justice of the Ferce?

;7 N ﬂould "a keeper be justified in using

- force to.eject from the Fark such a disturber

\, \\ of thu pence?

‘v 3, Could such a keeper arrest s person for
.selling or using intoxicating beverages in a
state park in violation of & rule or rules, pro-
nulgated by the bosrd, prohidblting same?

4. Could such a keeper eject from the rark,
a person found violating the rules or rules re-
ferred to in Tvesticn ¥ above?

The power and duties of the state Parks Board
are set out in Articles 8067-8077, inclusive, end irticle
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608le, scctions 3-8, R. C. S. of Texas, 1925. The
authority for hirinz a keeper is contained in the

gecond peraecraph of Article 6069, suprz, which we

sucte! .

"It =2hell further be the duty of sa2id
Toa.:d to arrange ror or cemploy a zecper in
each ol the 3tute rarks under the control
of s2ld Stute Farks *oard, who shall be
clothed with all the powera and authorlity
of a peace officer of the county, for the
purposes of oaring for and proteoting the
property within said parks.”

The last clausse in the above quoted paragraph
suggests the question, whethoer it should be interpreted
a3 limiting the exercise of the keeper's powers and
authority as a peace officer to “caring for and pro-
teoting the property within ssid varks", or whether it
merely explains why the Leglslature ssw fit to provide
for a kseper. In our opinion, the latter interpretation
1s proper. Thls view is strenzthened by the probabile
ity that large numbers of people will congragate in
the perks from time to time, who should be given some
protection, in addition to that normally furnished by
the county peasce officers. If the clause in question
were interpreted to so limit the keeper's powers and
authority as a peasce officer, he would have no more
authority to protect persons seeking rest, recreation,
and pleasure in the parks, than would any other private
citizen,

The powers and duties of a county peace offiger
are coincident with those of sheriff and constable. Code
of Criminsal ¥Yroc., 1925, Art. 36. They are those set
out in the Constitution and Statutes of this astate, sub-
ject, of course, to the constructlion placed upon them by
the courts.

tny question as to the constitutionality of a
statute clothing others than those set out in thse Consti-
tution with the powers of & peace offlcer, 1s settled by
the case of Neff v. Llgin, 270 5. 4. 873 {writ of error
refussi), wherain the court said:

"There is no provision of the Consti-
tution expressly denying to the Lecsislature
the power and cuthority to create c¢ther
agencles than those numed in the Consti-
tuticn for the preservaticn of l1uaw and the
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suppression of crime. There is nothing

in the Constitution that by legitimate im-
plication forblds other agencies than those
nemed Tor upholding and enforcing law and
preserving order and peace.,"

Coming now to your firat question, it is our
opinion that the xesper of a state park, not only can
arrest a person for disturbing the peace in the park,
but that it ie his duty to do so; and further, that he
can take the person before a Juastice of the Peace for trial.

The quoted article gives the keeper the powers
and authority of a ecounty peace offlcer but does not ex-
pressly impose upon him the duties of a peace officer.’
However, the article whioh provides the powers of a
‘peace officer, Code of Crim. ¥Yroe. 1925, article 37, also
imposes upon him certain uuties, and wec think they are
corollaries, one of the other. These duties imposed on
all peace officers would, therefore, be imposed on a
keeper. Ubviously, the purpose of the Legialature in
conferring the powers ané authority of a peace officer .
on the keeper of a State park was to ald in caring for aand
protecting the property within the parks and to protect
those persons choosing to coms there for recreation. <Can
it be said that the fallure of the Legislature to expresg-
ly impose the duties of a peace officer on such a keeper
has the effect of making it optional with him, either to
arrest or not to arrest, for a violation of the law with-
in the park? To ask the guestion is to answer it.

- #4ith reference to your second question, it 1is
our opinion that the keecper of a state park would not be
authorized to use force to sject a man from the park

for disturding the peace. His clear duty in such an in-
stance would be to arrest the vioclator, He would be asu-
thorized to use such force as reasonably necessary to
effect the arrest, and no more, Skidmore v, State, 43
Tex. 93. The authority of a peace officer to use force
obtains only during the course of an arrest, and the use
of Torce to eject a disturber of the peace from the park
not as a part of an arrest, would boe without the limits
of that privilege. Hudley v. 3tate, 81 Tex. Crim, Iep.
39, 194 S. #. 160. Zhould =z kesper attempt to forcefully
eject a person, not as a pari of an arrest, he would be
guilty of an assault and battery. 3Skidmore v. State,
supra.




Texss 5tate Tarks Poard, Pace 4

The Teaws State Parks Eo:rd has the right
to »rcmulgate rules and regulstions uncer artisle
6070a, . 7. . of Texos, 1925, which we juote in
part:

*S5e¢. l. The State Tark Poard 1s hercby
authorized to grant sonceszicn in otate Tarks
and t0 make gongession contracts for any csusSe-
»ay, beach drive or other improvements in con-
neotion with State Fark sites, wherever fessi-
ble. The mcnles t-en e¢srned by the State Parks
Zoard shall, when colleasted be placzd in the
3tate Treasury. The Roard may nake such rules
and T-gulationa for the carrying out of this
40t ana the la 8 of this State ralative to
State Parks, as 1t may dsem nedesssry not in
agonfliot with law."™ (Zmphasis ours).

But, hes the keeper the right to meke en arrest Cor the
violation cf the rules as such, th.t is, if uc right to
arrest would exist except for the rule, could the rule
alone confer that right on the xeeper, or any peace offi-
ger? Clearly, a violation of s rule of the Board alone
¢annot be the predicate for amn arrest. Therse must

some other suthority; the act must have been made s penal
offense by statute. Penal Code, 1925, Articles 1-3,

Fith rega:d t0 a keeper's making an arrest
for a vioclstion of the rule prohlibiting the possessicn
of an intoxlesting bdeversge in a siate park, it is our
opinion, and you ars 80 advia«d, that hs could oot le-~
gally do a0 because mere use of intoxicating liquor is
not a orlme in Texas; the masnner in which it is .8-d or
the aotion snd conducst of a persch acccmpanying or re-
saulting frem sueh usa may or =ay nct censtitute the
basis for an arrests %he Lerislature has not seen fit to
make mere use of Intoxlcating beveraypas =z nunal offense,
nor has it #ade 1t a renal offrnse to violats certsin
rules and r-zulaticns of ths 3tate Ta ks Eoard, DRefore
an aoct 13 one which will Justify an arrest in Texes, it
must have besen =made ¢ nenal offonce zna n sunishment
provided, by atatute. Jonal Tode, 1925, artigles 1-3;
Kerley v. Stata, 89 Tex. 'T. 7vp. 199, 230 Ze¢ o 183,
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Negardilng the autherity of 2 ke per to arrest
2 person Tor 3¢'iins intoxicating bhever.aces in 2 stite
park, hs might have 2uch suthority, but i: wculd not be
becsuse 1t ¢onstituted a violation of the rule promul-
gated by the Yoard. It would be becazuse it was prohibi-
ted ty some provision of ths Toxas Licquor Contral iet,
Title II, ’‘hapter 8, irilcles 666 and 667, lenal ode,
1325, or other statutory provision nrohibiting same,
If" a person were caught In a state vark vieclating the
statutory law -with regard tc the sale of intoxicating
liguor, a keeper would hava the s:me right to arrest as
would any peace officer.

e 7ausSs here to nots that the rule of the
State Tarks RBoard regusrding the ssle of intoxicants in
the parks is not wholly ineffective. , it does define
the policy of the Board with regurd to the sale of in-
toxicants in stste psrks. For example, the concessionasires
opsTating as Lthey do under contracis with the EBoard, would
be sudbJect to such rules and regulztions, if made condi-
tions in thelr contracts., article 6070g, b, supra,
#ithout a right to sell on the premlises described in thelr
application, they could not get a permit from the Texas
Liquor Control Foard, Thay, llke any cther person selling
liauor in the parks, without such a penmit would be subject
to arrest. Article 666, supra.

Then, in mnsver to your third question, it is
our opinion that the kecper of a stiste park canpmot le-
gally arrest a person for viclating the rule promulpeted
by the Fecard prchibiting the sacle of liquor in satate
parks, as &uch, but cen iegally arrest a person when a
violation of the rule also constitutes a violation of the
law regulsting the asle of intoxicating bevercees ren-
erally.

Your fourth questlon has been unswered under
questions two and three. You did not use the term force
in your feourth guestion dbut we do not think that would
alter cur ana.er as the word & ject, as used in this
instance, connotrns that such nesns ~11]1 be used 23 ne-
cessary to accomplish ¢ physieal 2 jeection., This, to ua,
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=me:ns forse, 1ot verbal persumalion., ‘hen, aszuming
thet ycumean xlzotion by force, 1t 13 cur cpinion

that the koeper of a stats rark osmnnot lurully siset

a person therefrom for vicletine ths Board'a rule
prohibiting the 3:le or use of intoxiocuting beveragas
in the park Tor the reasons riven in zps.er to .usstion
aumber Lwa, :

In this ocomnection, however, we wish to 4ir-ot
your attention to the raot that -hen usine tha term, "sn .
arrest”, ve refer to a “"leral" arrasst, The laveg of Tex:a
axpresaly make legal arrests of an coffender ~ithout
wsrrent, in certain c¢sses only, &,-2. whon the offanse
i8 committed in the presence or ~iithin the view of the
officer, if the-of’ense is cne clssssé s3 2 falomy, or
as an "offense against the rublic peace”, {srt. &l12
CeCole 1925, ot seq.) Likewise, sn officer may arrest,
without warrant, on the verbdbal order of a megistrate
if the Islony or breuach of the peace has heen com-
mitted "in the prasence or within the view™ of such
magistrate, There are other exceptions where an srreat
without warrant is permitted (such sz for violation
of the laas regulatiog motor vehicles, fwlons about to
escape, persons carrying illegal firearms, stc.}, bdut
any arreat without warrant to be legal must come within
the acopes of the exceptions to the general rule, Cther-
wige, the officer, to be prote2oted, must procure a ware
rant. 3es dutha-ford va. itate, 283 2, V. $12; Lynch
vs, State, $7 3. 4. 11003 ¥illlams vs, 3tete, 142 5. W
900,

wrust thet this satisfactorily saasw4ars -our
inguiry.

Youra very truly
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