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It rtooivod yox f 7 541'3" quoting an
Qs

exsaption provision sontained

a 1 by the 48th
L hﬁ slature, and requesting ov -pi on in rupanu %o the
following tive ques) ,_
o2 . abgve quohd with respeset
to0 the State of Texas &nd thelr
- $natruncfitalities, only With respect to those
- 1iens or\ins rcd by liens excouted in a

sssontial governmental pur-
; €088 the exeniption broadly

on es snd lustrunentalities of

f the State of Texas without

e gOVS ntal purpbu in tha partisular

Is the bill in nn:r iVGﬂt une and dou- it
nast naticnel hnkins auoe{nimﬂ

w3, Ts the BI1l velid in any event and does it
apply_as against state bankimg institutions who ere
menders or the Federal Reserve System?

*4. If not insluded in quutlen nusber one, them
does the bill aprly to state banking 1nlt1tut:lom
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who are not meadbers of the Federal Reserve Systea,
such banking institutions deing instrumentalities
of the State of Texas by virtue of an st of the
44th Legislature.

"S. If an iastrument, subjeot to the tax imposed
by the ¥»il]l, should de sctually filed or recorded with -
eut the required stamps bdeing attashed thereto, would
such registration dbe valid and effestive as though the
instrument had been duly stamped.* . .

Sald 5. B. No. 24 anmended Article Y047e, Revised
Civil Statutes. After providing for the 1 of a tax of ten
sents {10¢) on each One Hupdred ($100.00) Dollars after the
first Two REundred ($200.00) Dollars on certain notes end od-
ligations secured By gertain liens filed for record inm the
Qounty Clerk's offies,. the bill then eontains the following:

®,++This sesstion shall not apprly to imstre-
mexts, motes, or other obligations taken by or
on behalf of the United States or of the State of
Texas, or uz eorporate agency or instrumentall
of the United States, or of the State of Texas,

ing out a ernmental ose as sxpresssd in
: ::A t of the songrou of tﬁo Enl'io! Eia&l or of
&E I%?alatm of the 8tate of Texss, mor shall tThe
rovisions o & ssctlion apply to obligations eor
"Instruments sseured by liens on erops and farm or

sgrisultural products, or to livestock or fara ime
plements.” (Underscoring ours)

: Both this and the preceding administration of the
Attorney GCeneral's office have sxpressad the opinion that
National Banks are sxeapt from payimg the stamp taxes levied
under Artiocle 704%e before the amendment. by She 48th lagia-
"lature, This exemption comes, not from the language of the
taxing statute, but from the inadility of the State to levy
such s tax agalinst Mational Banks, Federal Lend Bank vs.
Crasland, 43 8up. Ot., 385; Des Moines National Bank vs.
Fairwsather, 44 Sup. 51‘-. 23; First Hational Bank vs. Ander-
son, 48 Sup. Ct. 1 g‘gd.l ¥s, First Hetirnal Bank, 81
Tod. (24) 502; Bes, 548, Title 12, U. 8. G, A,, H. L. Willf-
ford, Assistant Attorney Gemeral, to Lookhart, Mareh 21, 1938;
our opinion No, 0-267, dated February 25, 1939,

We adhere t0 the view that llen instruments teken
by Natibnal Banks are not subjeet to the taxy This answers
;ou:_' second gquestion, as well as your first, insofar as

aticnal Banks are eoncernedj -
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Artiele 492, Revised Civil Statutes, as smended in
1937, reads as follows:

¥All eorporations ereated under this title are
hereby declared 10 be sharged with the pudiie use, and
shall be under Etate Control and de subjeoct to such
legislation as the lLegisleture may enact fer the govern-
ment and regulation of such banking institutions ia this
State. 8uch eorporations shall be deeamed tc de instru-
mentalities and agencies of theState Covernmsnt and
shall bde sharged with the duty, when lawfully designated
thersto, to aot as depositories for the pudbliec funds of
this State, and of mny County, Munieipelity, City, Towmm
or Village, or of any subdivision within the State, in
acoordance with the laws of this Btate governing depos-
itories of pudlic funds now existing or hersafter to
exist: and sueh ecrpcrations shall de further sharged
with the duty to aot as fiscal agent for the State, or
un{hcounty. ity, Town orf Villsge, or any subdivision
within this Btate upon request so to 4o and wpon reason-
able sompensation thersfor. The rights, privileges and
zou.rl sonferred by the terms of this titlo-to sorpora~-
ions taking advantags thereof or inoorporat heresunder
are to be held sudbjeot to the right of the lagislature,
t0 amend, alter or reform the same. Xvery sorporation
- . operating a banking busimess in Texas ander a charter
authorized by this Btate prior to the adoption of the
Constitution of 1878, shall be subject t0 all the pro-
visions of this title. As emanded Acts 1937, 45th
1eg., p. 409, eh. 205, 8§ 1.,"

In eonnection with the duties of State Banks as
depositories for the State and for eities, we also refer to
ATticle 2532, 2535, and £559 to 2566, Revised Civil Statutes,
It may be ¢onceded that such banks are agenoles and instrumen-
talities of the State, and in respect to the aots mentioned in
the statutes referred to immediately abdove are acting as such,
We sannot accede to the view that such things stamp their
svory - aoct as belng one whish earries out s governmental pur-
g:so as expressed in the Aets of the legislsture, Clearly,

e Legislature 414 not intend to make a blanket sxemption
of g1l lien instrumenta tzken by agencies and instrumental-
ities of the State., On the other hand, It is plain that if
was intended to exempt only those instruments taken by suoh

agencles inm carrying out a governmental purpose as expressed
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n some Agt of ths Legislature, Otherwise, the insertion in
taxing statute o ¢ words Jjust above underseored would
have been worse than useless., To be entitled to the exemption,

an instrument taken by a State Bank must be in onrritns out a
governnental surpoao as oxpressed in an Act of the Legislature.
We have been discussing those State Benks which are not msm-
bers of the Federal Reserve System.

On November 21, 1936, Hen., J, H. Broadhurst, then

Assistant Attorney Genersl, addressed to Hon. Charlie Lock-
hart, State Treasurer, his gonsidsred opinion to the effect
that State Bank membersof the Federasl Resecrve Systen are not
oxsapt from the tax in question. 8ince we substantially agres
with that opinion, we d0 not deem it negessary to disouss the
question at length. We olte the following authorities in supy

ort of this view, Thompson vs. Pacific Rallroed, 9 ¥Wall,

79, 19 L. B4, Y92; Reagan va. the Mercantile Trust 0o., 154
U. . 1028; Central Pac. R, Co. vs. Californis, 162 U. &, 903;
61 C. J. 871, Tor an instrument taken by sush a member State
Bank %0 be entitled to the exsaption, it must be 8o taken in
sarrying out e governmental purpose as expressed in somes Ast
of Gongress or of the legislature.

¥e believs the adove sudbstantially answers the first
four of your questions, ¥e have not sttempledto answer the
£irth question, sinoce it csours to us that the question es
%0 whether the regordstion of an unstamped taxable instrument
would sonstitute eonstructive notice, is a private one. '

Yery truly yours
ATTORREY GENERAL OF TEXAS

By (8) GClemn R, Lewis
Glean R, Lewis
' Alliltant

GRL:LW

APPROVED1 (s) Gerald G. Mann
Opinion Committee

By. Be W 7o ’

Chairman



