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Dear Sir: Opinion Ko, O=928 '

Re: ccutm- Hoys 817,

4Sth lature, ame g ATte
1;1:96&09. u mangded Mg;
o pe t LegisXe
113 8 known as i o

Your request fox en épinion fiox ,
‘as contained in your letter.dated Jime i, has received our
attention, You requeat our lnterpre ﬂ.on of the auw

Jury balxiffs are eppointed by the distrioct ﬁ\ulgas.

“Second, 1rmmmamtmmwu
uged and all are to be regular deputies, inocluding
Jallers, will each suoch hpnty be anutiod to and
have the powsr and authority to arreat a c¢itizen
Since no provision is made for o sherirt's
matron ag provided in article 1081 CeflyPqey what
would be the pay of a matron if appointed by the

“sherift 1in this county?

»Mhird, sinee this sot provides that same
shall take .mat mmmwb«msm
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by the Governor, when does or when d4id the
bill beocome a law?™

House Bill 817, Acts of 1939, 46th legislature, |
being en act amending Article 8869, Revised Civil Statutes,
1925, as amended by the Acts of 1029, 41st Legislature,
Pirst Called Session, Ch, 113, Section 1, by adding a new
section thereto, to be known as Article 686%b, with Section
2 thereof containing an emergency clause, provides:

rarticle 6869b. Provided that in counties
having & population of less than twenty thousand
(20,000), acoording to the last preoceding Federal
Census, and having a property veluation in excess
of Cne Hundred Million Dollars ($100,000,000),
acoording to the approved State and éoum;y Tax .
rolls for the preceding year, the sheriff, in the
manner now presoribed by law, shall have the au-
thority to appoint not to exceed fourteen (1l4)
deputies, said number to includes Couwrt baliliffs
end jJailers, and sald deputies to receive the
compensation now allowed by law."™

Section 2 of the sbove act contains the emergensy
clause, which reads as follows:

"Seo, 2. The fact that counties having.
rapid ofl frield development, increased oriminal
activities, and several full-time Distriet Courts
have been compelled to employ additional Court
bailirfs and jJailers, and the question is deing
raised that these baili.rrs and jailers must de
considered as deputies in determining the number
of smployees, thus hampering the law enforcement .
activities, create an emergensy and imperative
public neecessity requiring that the Constitutional
Rule providing for the reading of bills on three
several days in both Eouses ba suspended, and said
rule is hereby suspended, and this Aot shall take
effect immediately upon being signed by the Gover-
nor, and it is so enaoted,"

House Bill 817 makes no reference in its provisions
to compensation payable to the deputies and being an amend-
ment to Article 8869, would not affest or broaden the scope
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of that provision of the emended article which provides

that if in the opinion of the commiasloners' court fees of
the sheriff's office are not sufficlent to justify the pay~-
ment of salaries of such deputies, the commiseionersa' court
shall heve the powsr to pay the same out of the General Fund
of the oounty.

Article 1041, C. C., P. 16285, as amended, with re~
ferenoe to the compensation allowsd for each guard or matron
provides that each matron necessarily smployed in the safe-
keeping of prisoners, shall he allowed Two Pollara and Fifty
cents (32.50) for each day. This rate 1s specified t¢ be
paid in ell counties of less than forty thousand inhabitants,
and in such counties, the article makes no provision for an
allowance for the services of jaller, - Cooper et al v. John-
son County, 212 S, W, 528; State v, Carnes, 106 S, W, (2) 597, .

This departmsnt in our opinion 0—122, found in

- Book I, Volume I, page £0 of the monthly reports of the Attor-~
. ney General, has held that under Article 16, Seotlon 40 of the

Constitution of Texes, ‘a deputy sheriff would not be author-
ized to serve and accept pay as bailiff to the grand jury.

You are, therefore, correoct ln your gonolusion that the term
ncourt bailiff™ as used in House Bill 817, ocannot and does not
inolude such balliffs as authorized to attend upon the grand
Jury under the provisions of Article 86? and 367, CG. C. P.,

B ives.

Artiocle 3983. as amandod. Rovised 01711 Statutes, .
1925, provides that for every day the sheriff or his deputies
shall attend court, he shall receive four dollers- ($4.00) to

" be paild by the county for each day that the sheriff by him-
. self or a deputy, shall attend sald court, The statutes do

not provide for any such officer as “oourt bailiffw, Certain

o - @&uties, however, are imposed upon the sheriff, among which is

to donstantly .attend upon juries or provide a deputy for such
service. In this respect, the duties imposed by statute
necessarily require attendance upon the court for which a

fee is provided and in which capacity the sheriff or his de-
puty assigned would be considered as s "ocourt ballirf",

Your attention is directed to Article 44, C. G, P, 1985,
which reads as rollows:

"Whenever a duty is i{mposed by this Oodo
upon the sheriff, the same duty may lawfully be
performed by his deputy; When there is no sher-
iff in a . gounty, the duties of that offioce as to
all proceedings under the oriminal law, devolve _
upon the officer whe, under the law; is empowered
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to discharge the dutlies of sheriff, in case
of vacancy in the office."

Article 6869, Acts of 19291 41st Leg., Ch. 113,
8 an amendment, pro-

vides as follows:

*3heriffs shall have the power, by writing,
to appoint one or more deputies for their res-
pective countiss, to continue in offrice during
the pleasure of the sheriff, who shall have powexr
and authority to perform all the aota and duties of
thelir principals; and every person so appointed
shall, before he enters upon the duties of his

~ office, take and subscribe to the official oath,

which shall be indorsed on his appointmesnt, to-
gother with the certificate of the officer admine
istering the same; and such appointment eand oath
shall bs recorded in the office of the Gounty
Clerk and deposited in said affice, The number
of deputies appointed by the shariff of any one
oounty shall be limited to not exceeding three
in the Justice presinct in which is located the
sounty seat of sueh county, and ons in each Jus~-
$ice precinet, and a list of these appointments

. shall be postéduup in a consplouous place in the

nsnt

Clexrk?s office. . . ."

- Article 3902, as amended, pertaining to the appointe
of deputles, provido_s‘: o

*¥Whenever any distriet, coﬁnty or preeinot
officer shall require ths services of deputies,

.agsistants or clerks in the performance of his

duties he shall apply to the County Commissionerat
Court of his county for authority appoint
auch deputies, aasistants or ¢lerks, stating by
sworn application the number needed, the position
to be filled and the amount to be paid., Sald
application shall de accompanied by a statement
showing the prodable receipts from fees, com-
mi;aionsianddemmguog‘touba eollagt;:g. by

said offioce during the fise an ® Pro-
bable disbursements which sha.].{ogu.ude ell sal-
aries and expenses of said office; and sald court

- shal) make {ts order authorizing the appointment

of such deputies, assistants and elerks and fix
the compensation to be pdid them within the limi.

by I ¢
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tations herein preacribed and determine the
number to be appointed as in the discretion

of said court may be proper; provided that in
no case shall the Commissioners' Court or any
member thersof attempt to influence the appoint
ment of any person as deputy, assistant or clerk
in any office, Upon the entry of such order

the officers applying for sush assistants, de-
puties or clerks shall de authorized to appoint
them; provided that said compensation s not
excesd the maximum emount hereinafter set out.
The compensation which may be allowed to the
deputies, essistants or clerls above named for
their servioces shall be a reasonable one, not

to exceed the following amounts:

*l. In ocounties having a population of
twenty-rive thousand (25,000} or less inhabi-
tents, first assistant or chief deputy not to
exoead Eighteen Hundred ($1800.00) Dollars
annuni other assistants, 4 83 or clerks not
to oxcoeed Fifteen Rundred (§1500.00) Dollars
per annum each,” :

: 'In the case of Trammel vs, Shelton, 45 aW 3519, the
relevant provision of Article 6869, substantially the sams
as enacted in 1889, which grants authority to the sheriff to
appoint deputies and limits thaeir number, was held to be
direstory. Such authority as was by this article and pre-
viously et common law given to the sheriff, was by general
law superseded and vested in the comuissioners® court under
the provisions of Artiele 3908, supra. Such a oonstruction
a8 would harmonize the two articles, 6589 and 39082, supra,
should be given with the latter article controlling. While
sald Article (6809sesks to limit the digeretion to be exer-
¢ised by the sheriff, we cannot say that such articls would,
as a matter of law, restrist the power of the commissioners’
court under Article 3902, as amended, should the:ifasts war-
rant the necessity for the appoinmntmlﬁ the sheritf of
more deputies than would be permitted or ths provisions
of Artiscle 6889,

In view of the construstion plaged upon the arti-~
ocle amended Dy the bill in question, it neoceasarily follows
that House Bill 817 should be construed with Apticle 35902
as smended, Our interpretation of the aet is that "dogutios"
include each deputy and Jailer, inclusive of those assigned
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and who may attend as "bailiffs to the court", and who may at-
tend thes duties of "jailer", who ia appointed as a regular de-
puty and is eauthorized under the provislons of Artiole 3902,
as amended.

In answer to your first question, you are advised
that in the opinion of this department, House Bill 817, Acts of
the 46th Leglislature, Regular Session, amending Artiocle 6869,
to be known &8s Artiole 3896b, is to be vonstrued with Artiocle
%902, Revised Civil Statutes, 1925, as amended, with said lat-
- ter artiocle ocontrolling. House Bill 817 does not pertain to
nor in anywise affect the salary or compensation of deputies
as provided to be fixed under the provisions of Artiole 3902,
as amended. Ths.term “deputies™ as used in the bill aignifies
and 18 inclusive of such deputies assigned to the court as
*oourt bailirfs" and such deputies, if any, assigned to and
who may discherge the duties of "“Jjallers©.

In enswer to your seocond question, you are advised
thet in the opinicn of this dspartment House Bill 817, 46th
Legislature, authorizes any one of the fourteen deputica named,
- inoluding jallers, who 1s 4duly appointed by ths sheriff as a
regular deputy and who ls authorized under the provisions of
Article 3902, as amended and qualifies as such, to perform the
duties of sherirf. The compensation to be psid a matron in
counties of less than forty thousand inhabitants 1s eontrolled
by the provisions of Article 1041 C. C, P. as amended, being
fixed at Two Dollars and Fifty Cents ($2.50) per day,

With reference to your third and laast question pro-
pounded, we examined the original House Bill 817 as filed in
the office of the Secretary of State and find that same was
passed by over a two-thirds majority of both houses; filed in
the Governor's office on Maroh 28, 1939, and in the office of
the Secretary of State, without the Governor's signature on
the 7th day of April, 1930.

Artiole 8, Section 39 of the Constitution of Texas
provides: . : :

"No law passed by the Legislature, except the
general appropriation act, shall take effect or go
into force until ninety days after the adjournmsnt
of the session at which it was enacted, unless in

.aase of an emergenocy, which emsrgency must be ex-
pressed in a preamble or in the body of the act,
the Legieslature shall, by & vote of two=-thirds of
all the members eleoted to each House, otherwise
direat; sald vote to be taken by yeas and nays,
and entered upon the journals:"™ _
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- Article 4, Section 14 of the Constitution of Texas
in part provides:

*Every bill which shall have passed both .
houses of the lagislature shall be presented to
the Governor for his approval, - If he approve
he shall sign it; but if he disapprove it, he
shall return it, with his objeotions, to the
House in which it originated, whioh House shall
enter the objections at large upon its journal,
and proceed to reconsider it, ., . . If any bill
shall not be returned by the Covernor with his
objeotions within ten days (Sundays excepted)
after it shall have been presented to him the
same ghall be & law, in llke manner as if he had
signed it, unless the lLegislature, by its ad-
Journment, prevent its return, in which case it
shall be a law, unlesg he shall file the same,
with his obJeoiions, in the office of the Becre-
tary of State and given notice thereof by publie
proclamation within twenty days after such ade
Journment, , . "

- It will be noted that the only rrovision as the
effective date of the sot is contained in the emergensy clause
.which reads that the act "shall take effect immediately upon
being signed by the Governor, and it is so enacted," BRBefore
any sueh bill ocould become effective as a law, the Govermor of
the state is given & constitutional right to approve, disap-
prove, or permit & bill to beoone a lew without his signature,

Under the provisions of Article 4, Seotion 14 above
set forth, if a bill remains in the hands of the CGovernor
without action for ten days from the date of its presentment
t0o him, such bill carrying an smergency c¢lause beocomes a law
at the expiration of ten days, (Sundays excspted) provided
there is expressed stipulation in the bill that it shall be-
coms effeotive upon its passage.

In order to give effect to the intentlon of the
- Legisglature in the passage of this bill by an emergeney clause,
we construe the word "immediatsly” as being synonymous with
the use of such words as "upon its passage” or "from and after
its passege™ or words of like import, _
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In answer to your third question, ‘it is the opin-
ion of this department that House Bill 817 became effective
on the 8th day of April, 1%3¢,

Trusting the above answers your questions, we re-~
main '

Yours very truly
ATTORNEY GENERAL OF TEXAS

By
+« J¢ Re

WmEK)AWROVED JUL 10, 1939 Asstant

APPROVED

OPINION
COMMITTEE
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CHAIRMAN
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ATTORNEY GENERAL
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