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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
TR RN T g 1y e seny
AUSTIN & B e

sw C. MANN
ATTORNEY GENSRAL

3y9 dirad.

Honorable Gec. K. Sheppard | L 40
Comptroller of Public ageounts "—% MN. K. €.

Austin, iexas

Dear Sir: Opinion No.

'opininn as to vhether House Bill o, > by the iath gislature,
18 constitutional. The same wap ensdted th be irticle 73454, Revised
Civil Stetutes, end the pertindnt pe bherdof reads as tellowa'

*In sll cages where p apfearing on the tax

rolls, whether rende
quent, appears to he
thean that placed
sixiler velue,
of suech prope
- in the vslue ¢

d, current or delin-
: esed at 2 valuation greater
her property\in such locality of
sf proport! the taxable valus
ive DY reasoly’ of the dspreciation

value would be ¥ 3 . pasdiant; or where by reasca

of long ig ey ptumliated delinguent taxes, '
with pefialties and coets aggregets such amount

as tg m-ku t inequitable or oonfissatory,

the of the sounty in which such pro-

Pe pted, upon the application of the owner thersof
. ] s duly authorized agent, shall have the power to revpen
and\yrectusider the priginal asgesaxents, In all such caseas,

summisaionets pourt shall hear testimony from competent
and disinteéergstel witnss-ea, and may nnkafpunh perscnel
: necessary and

to the Commigsicners Court that such assessmentsa were
disoriminatory, or out of proportion te the taxable value.
of the property, or that by reason of the depreciation of
valus of same, or that the snforeed oollection of the a0~
cumulated aelinquant taxes, penalties, 1ntereet and
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coste would be ineguitable ..r confiscastory, tne Commissioners
Court may, under its po-ers as a Bonrd of Zgualization,

make such adjustm:nts as to essesacd valuess of such pro-
perty as it ray determine to be equitable and just., ind

eny previoue fixing of velues of such property for the years
involved shell nol be *‘res adjudiceta' as to the pertioular
cang,”

It seems more convenlent for us to first disouss the
constitutionality of the provisions of this bili which would permit
comzissioners courts to reduce assessed valueg of properties on
whioh taxes have become delinyuent when it i= found that “by reason
of the depreciation in the value of such property an sdjustment
of assegsed value would be eguitable and expedicnt™ and when it
eppeers that "by reascn of long delinqQuency, the accumulsted delin-
quent taxes, with penslties, interest, and costs aggregate sugh
amcunt as to make thalr collection inequitable snd confiscatory.®

. Atticle 8, Leetion 5%, Constitution of iexas, as adopted
in 1932, reads as follows:

*"The legislature shall have no power tc releass or
extinguish, or to suthorize the releaming or extinguishing,
in whole or in part, the indettedness, liabiiity or obli-
gation of any corporation or individual, to this Ctate
or to any county or defined subdivision thereof, or other
munieipal corporaticn therein, except delinquent taxes

which bave bsen due for a peri of a eas en years,"
{Undersooring ours)

Prior to 1932, sald feotion 5% of article S did not contain
the part which we have above underscored. After quoting such szec-
tior of the Constitution as it existed prior tc the 1332 imundment,
the Conmiesion of Appeals in State vs. FPioneer 01l & Refining Co.,
£08 . =, 889, opinion by Judge lliochels, said: _

*iWe do not stop to considsr whether s delinguent
tex iz en 'indebtedness' or 'obligation,' within the
meahing of ths language gucted, fcr that it is a
*liability* cannot be doubted. Clliver v, City of
Houston, 93 Tex. 206, 54 &H. »., 940, 943; City of
Henriette v, Fustis, 87 Tex. 14, 26 5, ., 819,"
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That the above constitutional provision inhibits Llhe
Legislature from releasing or extinguishing, or suthorizing the
extinguishing of any taxes due the “tate, or any county or defined
subdivision thereof, or other municipal corporation therein,
sxcept those which bave bsen due for at least ten years, is too
plain to adnit of argument, Furthermors the Constitution makes
po sxception in favor of those who would etend to profit by the
aoct in guestion. Ltripping the part of the stetute whioh we are
discussing dewn to vhat it actually iz, it 13 =imply ap attempt
to place in the hsnds of the various coxrissioners' courts the
"authofity toc relesase and extinguish delinguent State and oounty
taxes. It would be just theat and nothing more, to pernit a commis~-
-sioners' court to reduce an assessument made many yeers before, the
‘fairness snd legality of which is not questioned, on the ground
that the owner bas sllowed his taxes tc go delinquent for so long
that ithey equal or nearly esgual its valua, or thet the property
had depreciated in value since the taxes became due and ought to
have been paid, :

Section 18 of iarticle 8, Constitution of Texas, requires
the lLegislatures to "provide for equalizing, es near as may be, the
valuation of all property subject to or rendered for taxationm,

{the county commissioners' court to aonstitute & bosrd of egualize~
tion); end may also provide for the olaesification of ell lands -
with reference toc their value in the several counties.m

Article 8, bSection 10, of the State Constitution, says that
*The Legislature shall bave no power to release the inhsbitants
of, or property in, any county, clty or town from the payment of
taxes levied for S{tate or esounty purposes, unless in case of great
public¢ calamity in any such county, oity or town, when such release
Bay be made by e vote of two-thirds of each House cf the Lagislature.”

It hes been beld that the present industriasl depressiocn
is not a "great public ocalamity"™ within the mesning of suck pro-
vigion. dJones vs, Williems, 45 S. %, (24) 130. '

Thees constitutional provisions were meant to endourage
the timely payment of taxee, By artiocle 3, Seoticn 5%, and Artlele
8, tection 10, & man is told that Just as certain as the Constitu-
tion stands he must pay his taxes. He 18 told that his nelghbor
will not gain apything over him by letting his texes go delinguent,
He iz told by Article 8, fection 18, quoted adbove, and by Article B,
Seetion 1, which smsays that "taxation ghall be equal ené uniform,"
that he and hls fellow man ars to be treated alike in matters of
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taxation, that neither is entitled to any adventage over the other,
and certainly that none gshould be scQuired by delinquency.

. Furthermcrs, to reduec an sssessment, which wes legelly
apé fairly made, giving such reduction of assesamzert a retro-
sctive effect, ruvsulting in & man's assessment belng lower gnd the
taxee paid by him therefors proportionately less than others about
him, and who had p-id their taxes when the indebtedness becaxe due,
would be in violence tc Seotion 3 of Article 1, of the lexas Con~-
stitution, providing that "al]l free man, when tley forz'a social
coxpact, have eQual rights, and no ran, or ect of men, is cntitled
to exolusive sepaTate public omolumenta, ar privilegaa but in '
consideration of pudblic services."

That pert of the statute providing for such redusction
of assessment where it appsars that enforced collection of acoumulated -
delinqguent taxes, penalties, interest and costs, vwould be ineguitabdble
and oonfiscatory, is inapplicable to current taxes, 50 far as that
part of the statute 18 concerned which provides that an asaoulﬁent
may be reduced where the value of the property has depreciated
80 far as current taxes sre concerned (and this would de oquuliy
applicable to delinguent texes), we need hardly say more than quote
frow thae opinion <f Judge Critz, in sowan Drilllng Co. v. Sheppurd,
87 &, T. (24) 708, as rolluwa:

"%hen we read the various tax provisiocns of our
Constitution singly, and in the light of esch other, we
are convinced that by necessary implication, if not bdy
direct language, it prohibits more than one valustion of
property for ad valorem tax purposes for the seme tax
year, In this conneotion we call atteantion to the faat
that the various tax provisions c¢f our Constitution use
the word ‘valustlon' in the singular. 4ilso a holding
that more than one valuation c¢en be provided by lew for
the ssme tax y=ar would bring about impossibles situations
in regard tc meny tax mamtters. In this connection w»e call
attention tc the fact that section 62 of artiole 8, of our
Constituticn permits boncs to be issued by.any county, any
political subdivision of & county, any number of “adjoin-
ing counties, or any political subdiviesion of the state,
or any defined district now or hereafter to be deseribed
end defined within the state of Texas, ete., for cargain
purposes in eny amount not to exeeed one-fourth of t
assessed valustion of ithe real property in such éistrict
or territory. It is clear to us that this provision
of the Comstituticn desicnetrates a direot constitutional
intent not t¢ allow more then one valustion. It undoubt-
edly dermonsirates a constitutional implication not to do

__ﬁﬂ._.'zsi -
e
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so. 7This is evident, for the reason that, if four velue-
ticas ers provided by law, we are left without & ccn-
stitutional guide to deternine which valuation should

be taken for bonding purposes under this provision of
our Ccastitution." .

The provisions of House Bill Xo, 456, for a reducticn

- of assessmenis whers it sppears that by reason of deprecistion in- [~
the value of the property or the enrforced collection ¢f the ssouxulste
delinquent texes, peanlties, interest and costs would be 1noqu1tablc

or cunriscatory, are clearly unconstitutional and void,

Ye ocome now to the other grounds provided in the bill for
the reducticn of assessments, It is provided that “xhere property
e o o 8ppeeTs to have been assessed at a veluation greater than that
placed upon other property in such locality of similer value . . .
the commissionerst court . . . (upon appliocation} shall hove power
t¢ reopen and reconsider the original assesaments.” It s then
provided that if "{t shall appear that such essesaments were dis-
eriminetory . . . the commissioners' court may, under its powers as
s bosrd of equalization, muke such adjustmwents as to assessed vaelues
of such property as it may determine to be equitable and just.”.

Without -ttempting to snunciate rules es to what property,
the nature and logation thereof, is to be used for coxparison in
determining whether a given plece of property has deen over-sssessed,
wo think the languege above used ¢en be fairly construed to mean
thatl a cozmissicnsra' court may review a prior assessment and reduce
the sase where it is found that a perticular pisce of property has
been assessed w0 much higher than the other properties with whiech
it should lLave bean kept in line as to “be discriminatory end
threatening to bring about the collection of an unoqual and uncoa~
stitutional taxr against the sare.

The bill also provides for e reconlideration and adjust~
ment of a prior assessment when it appears that property was assessed
"out of proportion to the taxable value of such property." Article
8, Seotlion 1, of our Constitution requires that "all property in this
State, whoether owned by natural persons or corporations, other then
munioipal, shall be taxed in proportion to 1ts vealue, whioh shall be
ascortainod a8 may be provided by lsw."

Artiole §, ~ection 20, of the State CQnstitution, adopted
in 1937, provides that "no property of eny kind in this State shall
. aver be assessed for ad valorex taxes at & greater value then its
fair cash market value nor shall any board of egualization of any
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gevernmental or politicel sutdivieion or taxing distriet within
this ltate fix the value of any property for tax purposes at more
than ite falr cash xarkes vaiue.,” rven bofore the sdoption of
said Seotion 26, of Article 9, the word "value™ e&s used in Article
8, vection - 1, moant oash market vslue, where property had a market
value, Phillipl Fetroleux Co. vs. Townsend, 83 Ped, (Rd) 893;
. & P. Ry. Co. va, £l Pasd, 85 €. W, {24) 245, Supreme Court. he
construe the ters "taxable value," es used in Senate Bill 4%6, to
pean falir cssh market valus, The statute in question ‘therefore
would authorize an edjustment of the assessment where it was out of
proportion to the cash market value of the property, that is, where

the eesessed value exceeded the market value thereof,

Briefly, the bdill proposez to authorize coxxissioners?
ecurts to review gnd edjust (1]} previocus discriminetory over-assess-
mante, and, (2) previous agsessments in excess of c¢ash market value,
I'iscriminatory over-asgessment snd assessment in exoess of value
are both forbidden by the Constitution. The problems pressnted by.
this sct in respeet t. authorizing adjustments of previcus disorim-
inatory assessnente end assessments in excess of value ere 8o muoch
the san~ that we will consider then together.

frcm the opinion of Judge Sharp, in Mtate vs. Mellet lsnd
and Cattle” Co., 68 U, %, (24) 471, we-quota a8 fEllows:

*"The rule has bean repeatedly announeod theat, in
the absence of fraud or illegality, the sotion of &
board of equalization upon & pertioular assessuent is
Tinal; and, furtherzcre, that such valuation will not
be met agide merely upon a etowing thet the sexe is in
ract excessive. If the bcard fairly and honestly en~
deavors to fix & fair and just valuation for taxing
purpcses, a nistake on its part, under such ciroum=
-stanees, is not sublect to review by the courts,
Texas & Pacifie kHy. Co. v. City of 7l Peeo (Tex.Sup,)
ed a.ﬁ. (Ed) 245; Kowlsnd v. City of Tyler (Tex. Com.
APP.) B S. %. {2d4) 7%6; Drucsdow v. Baker (Tex. Com.
Appt) 289 "" “. 495' Duck Y Pealﬁr ?‘ lﬁxo 268' .
11 &, %, llll; stave Yo Chieaao, He 1o & G+ Ry. Co.
(Tex. Com. App.) &3 a. e 248; Sundey lake Iron Cu.

" We “akﬂfiﬁlﬁ 8‘7 Go ..,. 350 58 «J.Ct 495 63 I-.f‘d.
1154, howcver, the Tule han been deolarod that if &
board of equalization adopts s method that is illegal,
arbitrary, or fundementally wrong, the docision of the
boerd may bs attacked and eet aside.”
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Tther ceses use the language thet "se a generel rule,
the decigion of e board of equalization upon & particular essessment,
4n the absence of fraud or irregularity, is conclusive." Port
Arthur Ind. Sohl. Dist. vs. Baumer, 64 £, %W, (24) 412; Nederland lnd.
Sehi Dist. ve, Carter, 93 S. v, (24) 935. #hen so used the words
*rinal™ and “conclusive™ me n the seme thing., The value of the
property &s fixed by the board of equalizatior is res adjudicats,
subject only to being set aside for fraud or the sdoption of a
rundamentally wrong method of assessnent,

. wuite clearly, therefore, all assessments heretofors
made, and wbich ere not subjsct to being set aside for fraud or
irregulerity, arec final end conciusive. In all such instances it
bhas been deternined that the assessments ware neither disoriminatory
por excessive, apd such determinations are final and conclusive.
The right of the Gtate to the amount of its taxes as based upon
such valuations hes vested,

Article 1, Seotion 16, of theo Texas Constituticn, guarantees
us that "no « « « retroactive law . . « shall be msde.” This pro- .
viasicn is oconstrued to rorbid the ensctiment of a law, even a remedial
one, which disturbs or impaire vested righta. 39 Tex. Jur. 533
9 Tex., Jur, 527, 83%. It is our opinicn that the above esonstitutlonal
provision, as well as Article 5, Section 55, would prohibit & come
missioners®' court, under the authority of sald &. B. 456, from enter-
taining applicatione to reduce essessments which bad besn made ald
become final before the effective date of the Act. o

A8 to the power of the legislsture to authoriss eommis-
sloners! courts in the future to review and adjust assesapents made
after the effective date of the Act, different Cuestions are pre~
sented. ¥We cannot regard the ocorresotion of sn azsessnment, so as to
Telieve 2 xan of a burden placed npon hirx contrary to the Constitu-
‘tion, es being & second assessment, such as Judge Critx was telking
ebout $in kowan Drilling Cc. ves. Shepperd, supra. Assessments cannot
be reduced tc such & mathemxaticel ocertainty that one-~fourth of the
‘apgessed valuation can be irrevocably calculated to the psnny. Distri
“gourts quive frequently entertein suits which have the effect of reduc
ing excessive valuatione., 40 Tex, Jur. 157-172. As already noted, th
Soxmissionerst courts are mede boards of equalirvation by the
~ Constitution. Nothing would prevent the Lsgislature's investing
fuch boards of equalizetion with power to review thelir own findings,
if such power of review ig kept within due bounds. The bill 4n
Question provides that "eny previous rfixing of values of such
Property for the years involved shall not be ‘res adjudicate' as to
the particular case.” Our consideration will now be directed to
the effect of this provision, which would deprive the valuations
made by the hoards of squalization of any finality whatsoever,
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ATticle 8, -ootlicn 13, of the Constitution, ss it existed
befcre 1932, coxmenced "provision shall be made by the rirst legls-~
1atbre for the speedy tale of a sufficiont portion of all lands
‘and ciber property for the taxes due thereon, and every year there~

after for the sale of anll lands and other propsrty, upon »hich the
taxes have not been paid." As edopted in 1932, ssid Article 8,
Seeticn 13, says “Prcvision sheil be made by the rirst legislaturs
fur tLe speedy sale, without the nocessity cof & gsuit in court, of a
suficient portion of sll lands und other property for the taxes
due tisreon, £nd every vear thereafter for the sale in like manner
of all lends and other property upon which tlie Laxes heve not dbeen
paid 7

#8 slrsady touched upon, article 3, Seotion 052, provides
that “"&ny county (etc.) . « . nay issue bonds or otherwise lend its
oredit in any axount not to exceed one-fourth of the assessed velua-
tion of the real property of such district or territory, except Lhat
the total . . . shall never exceed , « "

: Article 8, Lection 16, of the Constitution, says that
"the annuel assessnent made upon landed property shall be a spacial
lien TLeTecn.”

ve have slready observed that Article 8, Cection 18, zakes
the. cozmissionere' court a board of squalization.

¥e think it c¢lear frox the above quoted provisieons of our
Constitution that it was contexplated that there shonld be an assess-
ment which should become of such definite charscter and flnality
sozetice during the ysar as would sustain an sotion to sollect taxes
baszd thereson. If this provision should be valid, however, an assess-
ment would nover be final, valucse for taxing purposau could never dbe
Quieted. There is no limit to the time within which applications .
for edjustments ray be filed, ncr is there any limit to the number
of tires the Loard of eqgualization could be called upon to pses upon
the, value to be fixed upon a pilece of land, 4 county attorney fil-
ing suit for taxes besed on a perticulsar assessment might find on
triel day that it had been set aside &nd revised, or he might mest
@ plea in abatexent on the ground that an application to resduce the
valustion is pending before the commissioners’ court. To all .
intents and purposes, we would have npo board of equalization. A
board cf equalization ¢can no more be a board of equalization with
its rindings Laving no finelity end being ree adjudiceta of nothing,
than czuld & court be a court and its judgments determine nothing.

ihe provislon of the statute that "any previous fixing
of vaiues of such property for t.e years involved shall not be res
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sdjudicata as to th+ particular case” ccntravenes the above geo-
tions of cur Constitution mnd is void., Furthermore, it is so .
interwoven with other parts of the statute es to be inextricsbie.
ilake out the vold parts of this statute and nothing workable re~
mains. It follows that.ihe ict &8s & wheole is unconstitutional and

void.

Youre very truly
ATTORNSY GFNERAL OF TYIAS

By %——-—-—Am

Glenn E. Lewis
Assistant
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