OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

\GemaLd C. MANN - June 14, 1939

" AvTeaugy SENETRAL

Honoradvle Tom C, King
State Auditer & Effieliency Expert
Austin, Texas

Dear Sir:

¥e have for ackn latter of June 8,
1939, whereln you refer to P contract attached
to your letter, enterad into 'on A 18, 1939, by the
Stete Board of Con Jaeinto ¥useunm Amscola-
tion, & corparati
Control, under
tion Ko, 21,
cars, custody,
Tower in said

"]. Doez the above menti oned contract vioclate
srticle Three (3) Section Fifty-one {51) of the
State Constitution, or doces the delegation of such
covermnmental aunthority to & self perpstuating cor-
poration violats eny pert or provision of the Con-
stitution of thies State?
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*2. 1If question Rumber One 1s answered in the
negative, would charges for elevator servios be
public monies and as such subject to State control?

*3. If question Numbdber One 1s answered in the nega-~
tive, can the polioing power of the Memorial be
deslaegated to the sorparation?

"4, IT question Hunber One is answered in the nega-
tive, would the title to sacrad historical doocuments
or objects purchased with funds or fees earned by
the sorporation begoms the property of the State,

or would they remain the property of the corpora-
tion mudbjeot to whetever dlsposition the self pere
petuating body shonld make of them?

*5. If guestion Rumber One should be answered in
the negative, doss the comtreot requlirement of ap~
proval of the Board of Control of the rules pro-
mulgated by the corporetion, for the operation of
the Xemorial, constitute the corporation an employse
of the Board of Contiol, or would it be construed
that the Board of Control is given reguletory
authority over the corporation by contract; and if
the answer is the latter, what would be the effect
of approval or disapproval of the Board, and would
such rules of the corporation be effective prior
to the approval of the Board? It is intended that
this question inolude the provicion under which
the corporation is authorized, 'To make a reason-
able gharge, to¢ be approvad by the Board, for the
ugse of the elsvator to the observetion tower in
the top of the shart,!

»§, If question Number One is answered ln the nega~
tive, would the provision in Ssotion six (&) of

the eontract referring to the 'Balance, if any,

to be used on the grounds of the San Jaointo State
Park under the direcotion of the Board of Control’

be funds to be deposited into the State Treasury,

or would these funds be administerad by the corpora-
tion?

"7, If question Rumber One is in the negative,
does the provision of Section 8ix (8]} of the con-
tract, *The Assooclation shall sabmit 40 the Board
for approval, & detailed momthly report of all col-
leotions and expenditures of these funds® mean that
the corporstion is s State sgenecy sontraecting to
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perform this funstion of government?

*8., Irf question One is in the negative, does the
proviaion in Section (8) of the contract in addi-
tion to other provisions, '..,. shall terminate and
the San Jaocinto Memorial Tower shall revert to the
Btate of Texas ...' oconstitute the contract, as a
lease agreement of this pudlio property, to the
eorporation?®

Your first question ies answered in the negativs.
The sontract does not violate Artiocle §, Seotion 81 of our
Constitation, nor, so far as we have observed, any other
portioa or provia{on of the Comstitution of Texasz, The
authority of the State of Texas to enter into contraocts
of this oharacter was upheld in the case of Conley vs.
Daughters of the Repudlie, 158 S, W, 197, which was a case
dealing with an Act of the Leglslature of the State of
Texas suthorizing the Governor to deliver the Alamo pro-~
perty beldnging to the State into the custody and care
of the Daughters of the Republic of Texas, to be maintained
by them in good order and repealr, without charge to the
State, ar & sacred memorisl to the heroes who imnglated
thempelves upon the hallowed grounds., The Supreme Court
of the State of .Texas, in that case, upheld the power of
the Legislature of Texms thus to Pprovide for the care and
custody of ita property, stating that the State has the
same rights and posers in respect to its property as an
individual, Specifiocslly, the Court stated:

"%a are of oplnion that the ftete, acting
by its legislature, hed the suthority tc acquire
title to the Alamo property and to place that pro-
perty in the custody of the corporation, ths
Deughtare of ths Repudblies.™

As to the question of poliecy involved, the Court had
this to say:

*Phia question ia asked: ‘'Should a State
commit its interests to corporations?' This
Court has naught to 4o with the policy of the
Stete on that question.”

Your seoond question is answered in the affirmative,
By Seetion 6 of the contract, 1t is contemplated that the
corporation, as trustee for the State, shell use the money
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colleocted fron operating the slavator to defray ths expenses
of operating the elevetor, paying janitors and watohmen, and
for maintenance and policing of the buillding, and for comply-
ing with the general terms of the resplution of the Lagisla-
ture in respecst to insurancs, with the bulanee of said moneys,

as well as the balance of the net profits remaining after
the payment of such ‘expenses, to he used on the grounds of
the San Jacinto State Park under the direction of the Boargd
of Control. The seotion provides that the corporation shall
sutmit to the Board, for approval, a detailed monthly repaort
of all collections and expenditures of such funds. It is
therefore contemplated dy the contract that expenditures of

such funds shall be made by the corporation, as trustee for
the State.B:Eggx;xha_gzxgggggp, supervision, and approval of
the State rd of Control, ~

The moneys are thus subjJect to State control in the
senss thet the Stete hag the right Lo ses that such moneys
are expended by the corporation in accordance with the terms
and provisions of the contract and of the resolution of the
Legislature,

Your third queation is answared in the affirma-
tive. The authority of the Leglslature to place the duty
of polieing the memorisl in the hands of the corporation
hags been sustained by the case of Conlay vs, Deughters of
ths Republie, above refsrred to,

Your fourth gquestion is answered in the nsgative,
The dispoaition of the net profits collected from sellling
souvenirs and operating a concession and the money colliect-
ed from operating the elevator is provided by Seotion & of
the contract, The contract contemplates only that the
ascocistion shall uze guch moneys for the purposes spsoi-
fied therein, to-wit: (1} Expenses of operating the sle-
vator. (2) Peyling Jjanitors and wetchmen, (3) Expenses
of maintenence and policing of the bullding. (4) For com-
plying with the peneral terms of the resolution in respect
to insurance. (5) The balance of thes net profits agter
such ures have besn made, is reguired to be used on the
grounds of the San Jscinto Stete Park, under the direetion
of the Board of Control.

It is not conteuplated dy the contrsct or by the
resolution that any sacred bhistorieal documents or objects
purosesed with such funds or fees shall becoms the property
of the eorporation, for it is expresasly provided in the
resolution and in the contraat that the sssoelation or
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oorporation shall aot as trustes for the State in respeot
to the oare, oustody, and eontrol of the San Jasinto
Menorial Tower without sharge to the State of Texas, and
to pammit the uss of such funds to purchase property which
i{s to belong to the corporation, rather than to the State,
.would be compensating sush corporstion for such servlices,
Furthermors, the contract itself doss not contamplate
that any af sush funds shall be used for purohaning

sacred historical documents or objects, Any suok pro-
perty &s purchased by the sssogistion, therefere, would
be held by such asecofation, 1f purchased with saoh funds,
. as trustee for the State, and not in its proprietary capeeity,

Howevar, all furaitures, fixtures snd equipment
fnstalled ir gaid dullding dy and at the sxpense of the
sssociation, paid for with its own funds, snd all of its
historicsal dats, material and colleoctions, paid for with
its own funds, under the provisions of Seotion 8 of the
sontract, oon‘innc t0 belong to and remain the property of
the associastion. o

Answering your fifth question, you are advised
that the status of the earporation has been deternined by
the csase of Conley vs, Daughters of the Repudlis, supre,
to be that of trusiee, The case referrsd (o states:

: "We are ar.opiaion that by the acceptance
of the terms of the statute, the corporstion
becans & trustee for the State.”

Section 5 of the contract contemplates that the
losation of the concessions and the rules under which they
are to. be opsreted are to be established by said ansoclis-
tion and approved by the Board of Control. It is likewise
contemplated by said section that the charge to be made by
the assooiation for the uses of the elevator to the obhserva-
tion tower is to be approved by the Board of Control.

Seotion 8 of the contraet likewise contemplates
that a detalled monthly report of all collestions and ex-
penditures of funds derived from selling souvenirs, operat-
ing the concession, and from operating the elevator, shall
be made to snd approved by the State Board of Control,

In ¢ur opinion, the rules of the corporation
would not de effective prior to the approval of the Board,
nor wonld the sorporation be.authorized to mske any charge
for the use of the elevator in the ebeensce of its prior
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approval ' by the Board,

‘ In our opinion, the balance referred to in your
sixth question eunstitutes a trust fund to de held by
the trustee, the sorperation, for the use and benefit of
the State, and to be oxpondoi by the trustee sorporastioa
ol the grounds of the San Jacinto State Park as may de
di rected by the Board of Control.

Your seventh quastion has already been answered,
The corporation is a trustee, and in the administration of
the trust is, dy the terms of the contract, sabject to the
supervisery ocontrol of the Board of Coatrol 1in the particular
respects indlicated abdove, ‘

The e¢harscter of control maintained dy the Board
1s furtber emphasized uy the provisions of Seetion 7, whioh
require the preparation by the corporation of necessary
Tiles and- regulations eovering the eomplete opsration of
the building and the subuission of such rules and regula-
tions to the Board for approval, and by the provisions of
Section 8, which provide that im the avent of a breaech by
the corporation of any of the tems cr sonditions of the
eontract, the contract at the aption of the Board shall
terainate and the San Jaocinto Memorial Tower revert to the
possession of the State of Texas, and the rights of the
assosciation therein shall cease,

Answering your eighth question, the contract 1is
& trust, rather than a lesss, agresment, the 4istinction
resting upon the capscit; in whioh the corporation takes
the possession of the property.

We trust that the abc;vo satisfaciorily anavers
all of your inquiries.

Yours very truly
ATTORNZY GENERAL OF TEXAS

R. ¥W. Fairenild

Assistant
RWF: PBP
A APPROVED
3 QPINION
COMMITTEE

ATTORNEY CIXERAL OF TEXAS

By,
ATRK AN




