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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN

ATTORNEY GEMERAL

Hoagrable BEascom Giles
Comissioner General Land Otr!.cc
Awstin, Texas

Dear Mr. Glles:

Opinion llo. 0-97%
Ret ity ‘of Genera

a2\ ledge executed br
of &y undiv:l.dea i.nm-

stter of June 1B,
pinicn of this Dop&m
utmiud to scaept amd

zek/lease iz exsouted enlr b:r

aterest in the surfecse and
spining owners of suoch wndivide
& to exeoute the lsase,

5a rofer in yonur letter to two situmtieas,
\when the lwase exeouted by the owner of an undi~
(nterest purports to cover only such portion of
and in Gueation as is owned by such owner; second,
b lecee éxeouted only by the owner of an undivided
intereat \purports %o cover a full interest in the entire
traot.

In your letter you sulmit a conorete sase pend-
ing before you involving a lease dated May 11, 1957, exe~
outed by Saltmount €Ll Company in favor of E. i, Shewers,
W. A. ¥onorief and €, E. e, whioch lsase on tts face
purperts to cover the entire soutbwsst quarter {8, W. 1/4}

NO COMMUNICATION I8 TO BE COMATRUZD AS A DEFARTMENTAL OFINION UNLISS APPROVED BY THE ATTORNEY SENERAL OR FIRST ASSISTANT



Honorable Bascom Giles, Page 2

of Sec. £ of Bloock B-27, public sobool land in Crame County,
Texas. You state that according to information furnished
to you in certain letters, it has developed that Saltmount
011 Compeny has only a 1/16 undivided interest in the 160
acres described in the face of the lease. In your letter
you enclosed a photostatic copy of such lease, Such lease
recites a consideration of $£,000.00 oesh in hend patd and
further providea for an snnual delay rental of $160.00.
Suoch lease is executed by Saltmount 01l Company "acting

for itself and as sgent for the State of Texas."

Paragraph 9 of saih leass readis as follows:

' *If said lessor owns a less interest in
the leased premises than the entire and undi-
vided feo simple estate, or no interest therein,
then the royalties, rentals and other moneys
herein provided for shall be paid lessor only
in the proportion which lessor's interest, if
any, bears to the whole and undivided fLees."

You state that ome-half of the $4,000.00 bonus
was paid into your office at the time this loase was signed,
eand that the lessess have paid to the State in 1938 apd t»
1939 only a $5.00 rental, which rental is at the rate of
50 cents per acre for 10 acres,

- The first question presented by your lstter is
whether or mot under the provisions of Articles 5347 ant
5368, commonly known ez the Relinquishment Act, am owner
of an undivided interest in land included within sald Aet
is authorized to executes an oil and gas lease, as agent
for the State of Texas.

Article 5367 provides as followe:

"The State hereby constitutea the owner of
the soll its agent for the purposes harein named,
end in consideration therefer, relinquishes and
vests in the owner of the so0ill en undivided
fifteen-sixteenths of all oil and gas which has
been undeveloped and the value of the same that
may be upon end within the surveyed and uasur-
veyed public free school land and asylum lends
and pertions of such surveys sold with a mineral
olassification or minsral reservation, subject
to the terms of this lsw. 7The remaining undi-
vided portion of suid oi] and gus end ite vajue
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18 hereby reserved for the use of and benefit
of the publie schcol fund and the several asylum
funds."

Article 5368 provideg as follows:

"The owner of said land is hereby euthori-
zed to sell or lease to any person, firm or '
corporation the o0il and ges that may be thereon
or therein upon such terms and conditions as such
owner mey deem best, subject only to the provi-
sione hereof, and he mey have a seoond lien
thereon to securs the payment of any sum duo him,
All leases and sales 20 made shall be assignable,
Ko o1l or gas rights shall be s0ld or leased
hereunder for less than ten cents per aore per
year plus royalty, and the lessee or purchasey
shall in every case pay the State ten osnts per
agre per year of sales and rentals; and in oase
of production shall pay the State the undivided
one~sixteenth of the value of the oil and gas re-
served herein, and like amounts to the owner of -
the soil."

These statutes were oonstrued in Greene v, Robi-
son, 8 S. W. (24) 855, as constituting the owner of the
surface and soil as the agent of the 8tate for the purpose
of executing oil and gas lease upon such land, the agent's
compensetion for his services and for ul® of the surface
being the right to receive from the lessee one-half of
the bonus, oné-half of the rentals adove 10 cents per
acre, and ons~-half of the royalty stipulated in the lease,
It wae there further held that the owner of the soil &id
not by the terms of the Relinquishment Aot, bLeooms the
owner of any portion of the minerals in such land,

The Relinquishment Act makes No exXpPIress Pro-.
vision for a situation such as the one presented in your
letter. The statute simply praovides that "the owner of
the so0il” is oconstituted the Btate's agent for the pur~
poses named. Although the intention of the Legislature
with respect to the situation in question is not ¢learly
expressed upon the face of the statute, that intention
ocan be amcertained, we belisve, by a oonsideration of the
history preceding the legisletion and the general purposes
and resulte whioh the legislation was intended to accamplish.

In Greeme v. Robison, supra, the Suprems Jourd
sunmmed up the faots whioch brought about the sasotment of the



Honorable Basnom (Giles, Page ¢

Relinquishment Aot and the purposes which 1t wes intended
to acocomplish in the following words:

"Therefore the very first words of this
Mineral Aot of 1919 disclosed that one of the
purposes of the Aot was *%0 promote the eotive
co-operation of.the owner of the soil.' This
calls attention to the conditions that made it
desiradble to secure the cooperation of the ow-
ner of the soil. The State had sold the land,
the s0i) with all that goes with it, to the pure.
chaser thereof, and was under obligation o
proteot him in the use and enjoyment of what it
had s0ld himj and this the state had failed
do. ’

“There was a dual or doudble ownership
of the land, the surface estate and the mineral
estate, each antagonistie to and conflioting
with the other. There was no provision of
law for the protection of the owner of the
801l in his peaceadble enjoyment and possession -
of his property. The development of an o0il fleld
on it would be disastrous to him and utterly
destruotive of his property. Therefore the
attitude of owners of the school and asylum
lands throughout the state was practically one
of ammed resistance. The conditions were inime-
fcel to any effort at development, and the atate
was not realizing on its mineral eatate in these
lands. The purpose of the act was {0 meet this
practicel situation. Indeod, the rights of
possession and user of the lend as a whole by
both the owner of the soil and the owner of the
minerals, they being joint owners of the lund, are
mutuel and blended, As in other jolnt ownerships,
necsssarily there must be coopsration. If the
joint owners do not cooperate, confusion is bound
to arise, the purposes end efforte of eaoh are
Jeopardized and destroyed, and the state suffers
loss, not only to its mineral estate, but like-
wise as a sovereign in the administration of
Justice. The Legislature has brought about this
desired result in a lawful msnner by requiring



Honorable Bascom Glles, Page S

the purohaser of the oll end gas to compen~
sate the owner of the s0il for the use he
makes of the surface, independent of the
price he prays for the minerals. s compen-
sates said owner for the inevitable damages
of oil exploration and operation. The land-
owner mcquires no estate in the oil and gas.
Ho simply has a right to recoive the com-
pensation from the lessee out of the lessee's
production as the state provides.®

Keeping in nind the purpose of the Lagislature
in ensoting the Relinquishment Aot as stated in Greenw v
Robison, supre, we feel no hesitation in eonstruing sush
Act as authorizing and empowering each owner of an wn-
divided interest in the surface of the land included im
the Att to aot as agent for the State im executing a
lease upon that proportion of the minerals that the undde
vided ownert's interest bears to the eatire tract. Teo
20)4 otherwise would result in brimging about a situstina
wherein the owner of a small fractional undivided interest.
in a large trect of land oould &efsat the controlll plt—
pose and intentioa of the Relinquishment Act by fa
or refusing to join in an oil end gas lease coveriang ¢
entire tract. BSuch fallure or refusal on the part ef one
of the owners of an undivided ianterest mnight result frem
& legal dimadbility to aot, or because of absence from the
state or country, or because of failure to agree with the
other owners of unnividod interests or with the proposed
lessee upoh the amount of bonus, rentais, or royalsy
to bs paid for the lease, or because of any one of & num~
ber. of other reasons which it is unnecezsary here to
enumerate.

If & holding coatrary to this opinion were lﬂﬂb,
1t would follow that if any one of such owners failed or
refused for any reazon to join the oil and gas lease with
other ownars of undivided imteresta, the result negessarily
would be that the minerals owned by the State wonld remmin
unleassd and undevelopsd until by partition, or otherwise,
the non-consenting owner’s interesat eculd bde segrepgated from
the remainder of the tract. We are unsble to agree that such
a result was intended by or should de permitted teo yesult
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from the Relinquishment Act. On tbes contrary, we believe
that & rcasonable and falr construotion of the Act is that
each owner 1ls authorized to lease, on behalf of the State,
that proportion of the oll and gas which bears the same
ratio to all of the oill and gas as such ovner's undivided
interest in the surfaoce and soil bears to the whole surfaoce
and soil.

In the recent cacse of Humble 0il & Refining
Company v. Lloyd, 108 S. W. (24} 213, opinion by the Court
of Civil Appeale, at Beaumont, with writ of error refused
by the Supreme Court, thsre was involved the validity of
en oil and ges lease executed by a surviving husbaand on
school lande in which the minersls had been reserved to
the State, the surface of which lands constituted commmnity
property of one Vela apd his first wife., Vela's first wife
died leaving surviving children as her heirs at law, Upon
the death of Vela's firsi wife, her one-half interest in
the surface of the land passed by descent and distribution
$0 her children, and they, thereupon, became tenaats in
common with Vela, the surviving husband, in the ownarshi
posssession of the surface, The oil and gas leass sxs od
by Vela, after the death of his first wife, was not exeguted
by the suarviving children,

The Court upheld the coatsntion of the surviving
husband's lessee, Humble 01l & Refining Company, and adjudged
that such lessee held a valid lease upon the full leasshold
interest in the entire tract of land question, by virtue
of its lezsse from the surviving husband. Although the
opinion of the court is ochiefly besed upon the power or
community survivor to sell and dispose of community
perty, howsver, the reasoning of the opinion of the Gonrt
is such as to olearly indicate that in the absence of such
special power as is vested in a sommunity survivor, the
ageney to leese would be vested in the various owners of
undivided interest in proportion to their respective inter-
asts,

%ith respect to the partioular lease which you
enclosed in your letter, you are advised that, in our
opinion, the provisions of paragraph 9 of said lease 40 not
operate 80 as to reduce the bonus, rentals and royalty pay-
able to the State, Paragraph 9 of the lsase simply provides
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that If the lessor owns a less iaterast in the leased
premises than the entire and fee simple estate, then the
paymaents under the leass shall Be reducaed aosordingly,
Under all of the decisions in this Stete, it 1s settled
that the Stete of Texas Temeiss the cwaer of all of the
01l and gas underlying the land covered dy the Relinquish-
ment Aot until the execution of a valid oil and gas lease
thareon, The real lessor of the 0il and gss lease axecu-
ted by Saltmount 01l Company is the State of Texas, acting
through one of ita ageonts, the Saltmount 01l Company. See
Oreens v, Rotison, 8 S. W. {24) 655; Colguitt v. Gulr
Produotion Company, 52 S. ¥, (84} 235; Lemsr v. Garner, 850
S, Y. {2) 789. The lessor, the Btats of Texas, does nos
own & “lsas interest in the leused premises than the ¢atire
and fee simple estuate™ insofar as the aubdlegt matter of
the leass, the oil and gas, 15 concerned., This being true,
no grounds exist for the epplication of paragraph 9 of

the lease, and the ohligation of tlw lessee to pay the full
bonus, annual rental and royelty is not lessened or affected
by resson of the fact that the State's agent, Saltmount
011 company, owns c¢nly an undivided interest in the surfase
and soil.

®¥e wil)l further state that in the event at some
future time, ths ocwners of the remaining undivided inter-
sets in the tract of land should confirm or ratify, or
othernise enter into or dind themselves by the lease oxe-
suted by Saltmount 01l Company, then the State of Texes
will be eatitled to one=half of the bonus paid to sush
other owners e&s consideration for their exegution, ratifl-
eation or confirsation of said lease, If such owners
exegute new and separate leases, the State of Texms will
be entitled to one-half of the bonus, rentals and royslly.
paid under those leases, These eonalusions :{e in aecord
with the principles announced in lone iaore Oll Company v.
Swayne, 78 £, W. 380, end in Eurnham v. Hardy Cil Co., 147
5. ¥, 320, in both of whioh gases it was held that one tenant
in oommon. could lawfully execute an oill and gas lease upon
land in whiek such tenamt in common owned only an undivided

interest,

You are sccordingly edvissd that you ere authorised
te file and ascept zn oil and gas lsase exsculed under the

W
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Relinquishment Act by a surface owner who owns only
an undivided interest.

However, with respect to the particular
lease in -question (described in paragraph 3 of this
opinion} it is our opinion tlat such lease is now sub-
ject to forfeiture and termination because of the
lesseo's failure either to drill or to pay the rental
provided for in paragraph 5 of the lease. See Arti-
cle 5272, Revised Civil Statutes,]925. '

Yours very truly
ATTORNEY GENERAL GF TEXAS

N %M@{?«;

Robert ¥. Kepke
elstant

APPROVED

COPINION
COMMITTEE

By W

CHAIRMAN




