OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
SEIRALD C, Mann
ATTERNET SERSRAL
Hon, Charley Lookhart
State Treasurer
Austin, Texas
Dear Vr. lLockhart:
opinion No,
Re;. JIssuaHr

» If in quastion three either the originel
or the dupilcete can be pald, doepz the choics of
which 15 to be paid lie with the payee, the Treasur-
er, or the State Conpiroller?®

Article 4265, R. C. S, 1925, 1l »s feollous:
*The Comptroller, when satisfied that any origi-

pal warrant drawn upon the State Treasurer has been
lost or destroyed, ar when any certificate or other
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evidence of indebtedness approved by the auditing
board eof the State has deen loat, is authorized to
fomie a duplicate wvarrent in lfeu of the originsl :
warrant or a dupliocate or a ¢opy of such certifiocate,
or sther evidsnoe of indedtedness in lieu of sush
original] dut 2o such duplicate warrant, or other
evidenoce of indedbtedness, shall issue until the
appliocant has filed with the Comptroller his arri-
davit, stating that he is the true owner of sueh
instrument, and that the same¢ is in fact lost or
destroyed, and shall 2leo file with the Comptroller
his bond {n double the amount of the claim with two
or more good and surfiolient sureties, payadle to
the Governor, to be approved by the Comptroller,
and eonditioned that the epplicant will hold the
State harmless and return %o the Comptrollier, upon
demand being mades therefor, saoh duplioates or
coples, or the amount of money nemed therein, to-
gether with a1l ocosts that may aoorue ageinst the
Etate on collecting the same, After the issuance
of said duplicate or ¢opy if the Comptroller should
ascertain that the game was improperly issued, or
that the applicant or party to whom the same was
fesued was npot the cwner thereof, he shall at once
demend the rsturn of said duplicats or eopy if un-
pild, or the amount paid out by the State, if so
paid; end, upon feflure of the party to return same
or the amount of money &alled for, suit shall be
instituted upon said bvond in Travis County."™

Answering your first question, we are of opinion that the
fssuance of the duplicate warrant dces not in all instances
void the original warrant, in the sense that the original
gannot eaver be legally paid by the Treasurer. A reading of
the entire provisions of Artiele 4385 would seem to indicate
that it was ths intention of the Legislature that the original
warrant should be paid 4f 4t should turn uwp in the hends of
ah innogent holder, and thet the State should proceed over
and against the holder of the duplicate warrsnt upon kis
bond for the recovery of the amount paic put bn the duplicate
warrant by the Btate,

Your second gquestion 1s answered as follows: When a
duplicate warrant is issued, 1t is not necessary for the
Comptroller to write a letter stopping payment on the originel.
Since s duplicate warrant is only suthorized to de issued
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wher the Camptroller bas besn satisfied that the erigismal
has Deen lost or destroysd, it i3 diffienlt to see o
understand to whom the Comptroller might address suoh a
letter stopping paymemt on the original. The issusnca of
the dupliocate warrant sutomaticslly astops payment on the
original, inaofar as the origina)l may be presented for
payment by a perzom not an innosent holder thereaof, And
by the term “innoocent holder,”™ as used inm our reply to
your questions, we mean & person who has asquired the
origina) warrant from the payes thereof, not s person who
has acquired the origine) warrant through means other than
by virtue of a lawful assignment from ?hn original payes,
or from & person to whom such originaliwerrant was lawfully
assigned by the original payee,

Answsring your third question, you are advised that
Article 4365 contemplstes that when the payes presents both
the original and the duplicate warrant, or has in his
possession both the original and the duplicate warrant,
that the original warrant shall be paid end the duplioate
warrant shall be, at the sems time, surrendered, If dboth
the original and the duplioete warrant turn up 4in the hands
of the original payee, it becomes gquite apparent that the
du plicate must necesserily have been improperly issued;
therefore, the last rentence of Article 4365, requiring
the Comptroller in such inctanpce to at once demand the re-
turn of the duplicate, if unpaid, governs.

In view of the answer to your third gquestion, it becomes
unnecesgary to answer your fourth question,

Yours very truly
ATTORNEY G*NRRAL OF TEXAS

sy iFaircAlL

R. W. Fairehild
Acesietant
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