GERALD C. MANN
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QFFICE. OF THE ATTORNEY GENERAL OF TEXAS
AUST]N

Eonorsbie &, I, walters
County Au.itor

bmith County

Tylexr, Texas

Dear Sir:

Thie will acknovledge ressipt wf your letterof June 16,
1939, esddressed to tho Attorney Ge of\ Texas, which letter
is ae follows:

"1 am serving on the Boe *ducation Tyler Publie
Echools, This posis 3/by appointment made by
the City Commisal there s no emcluments whatsoever
for this service. g
apd aa now » ‘ .3
This office with City or independent
£chool Funde %r e %413 I be permitted under the

Bon skall hold or exercise, at the same tire,
a2 ons DJivi orrzu of amolmnt except. that of

cer: be seen that no porscn ¢an exercise or hold
more than one civil office of emolusent at the same time except
those officers hereinabove certified as ie provided by the Article
and geation cited of the Conetitution of Texas,

In answer to your reguest, we shall first address our-
gelvee to that line cof decisione regerding offices of emolument
wherein the couris lLave discussed the guestion whether or not a
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person ocan hold such offices at one end the sare time, we first
cite the case of Truitt v. GClen Rose choolDistriet iio. 1, by the
Commission of Appeals of Texas, as found in 84 ¥, %, (2d4) 1004

in whioh it vas stated:

*perry Kugle, in ihe Democratio Primary held
on Tuly 28, 1928, received the nominetion for sherifft
and tax collector of Somervell county and was there-
arfter, on November 5, 1928, elected to that office.”

howeVer, on Qotcber 83, 1928, the trustees of the Glen
Rose Indopensent -chool District appointod the szid Perry Kugle a»
gollector of taxes for said independent school district, and on
November 8, 1928, (three days after his election as sherirt and
tax colleotor), he executed a bond which was by the homrd of
trustees acccpted in the sum of §6,000 with J. E. %ard, J. 0., Pruitt,
apd K, S, Darnaby, as sureties, paynble to the boerd or_truatoos
of the disirict and their successors in office, carrying the usuael
conditions with reference thereto, and on the same day Kugle took
the osth of office to faithfully end impartially perform all the
duties incumbent upon him a® tax colleector, sto.

Subsequent thereto, on January 1, 1929, Kuglas took the
oath of office and wede the bond required by law, as the sheriff
and tax collector of Somervell county and entered upcon the duties -
of that office and he was elected to succeed himself in the fall
election of 1830, and on or sbout January 1, 1931, took the oath
of office and entered into bond as required dy law, for a seeond
tern as sheriff and tax collector of Somervell county,

The Glen Rose Sohool Distriot was an indepenfent sehool
district and nc order wae ever entered by & majority of the
board of trustees of the diatriot a8 1s provided by nrtiocle 2792,
nevised Civil Statutes of Texss, 1925, to have the taxes of the Glen
Rose Independent School District mssessed and collected by the county
assessor and collector, and after the sajid Kugle had taken the office
of sheriff and tax collector of Somervell county he continued tc eol-
lect the taxes for the Glen Kose Independent ZJchool Distriot and
continued tc act as both such tax collector for the Independent
{ehool District snéd for Somervell oounty.

Thereafter kugle defaulted on his bond ss tax eocllestor
for the school district and suit was brought thereon. This case
i8 recorded in 50 &, %, (&d) 375 where the Court of Civil Appeals
passed upon the msiter. & Writ of Error wes granted, and in passing
upon this case, the Commission of Appeals hed this to say:
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"Here, we have two separate taxing bodies with

two separate assessing officers and two separate tax
ecllectors, thelir duties separate end distinot.

Avery v. Cooper, 180 &, «, 734; Killer v, Vance

180 &5, &, 739.

"The Court of Civil Appeals correctly held that the
tax coilector of this particular district and the tax
collector of the county are therefore two separate
and distinct offices, each of exolument (Odem v. Sinton
Indepenient School District (Tex. Com. App.) £34 8. W,
1090; Jenkins v. Autry (Tex. Civ, App.) 266 S. %. 672),
and when Kugle qualified ags county tax oollector, he
automatically forfeited his right to the orfice of col-
laoctor for the school élstrict, because the holding of
both said offices at the seme time by the same person
is within the prohibition of article 18, Sec. 40, of our
State Constitution.”

In the case of Oderm v. Sinton lndependent Hohool Distriet
by the Texas Commission of Appesals as found in 234 S, ®. 1090 to
1092, cne G. i. Cellum, Clty ~«ssussor snd Collector of the City of
Sinton, was selected by the School Board to assess end collect taxes
for the school diatirict. ILe undertook to assess the taxes in the
district. Frooceedings were begun by certain taxpayesrs of the
district to enjoin the coullection of the school tax. Cellum never
took the oath or gfave bond &8 dlstrict assessor end collsetor, being
doubtful whether he could hold both suoh offices, and the Attorney
General in the reantime having ruled he could not hold both offices
et the same time, and Judge Taylor of the Commiseion of Appeals in
- that case gaid:

*It is clear that Cellum eoculd not hcold his office
&8 city assessor and collector, ané at the same time
act ag de factc assessor acd collector of the school
district. THe Constitution prohibits the holding and
exercise of two such offices. Section 40, ert. 16,
Constitutiocn of Yexss, He could not hold or exercire
both offices in ocither & de jure or de facto capacity.”

7:i8 matter is sumnerized in Tex. Jurisprudence, Vol. 34,
pP. 354, as follovs:

"Eaving eilected to accept and qualify for the second
office, ipec factc snd eae e matier cf law, he vacates the
first office, Thia is true, where bolh offices are pleces
of emolument, regardlees cf whether they are incompatible,
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and if they are incompatible thcre is a vecaticn of the
rfirst office regardless of whether both are offlices of
emolument within the meaning of the Constitution. In such
circumstences the conetitutional provision that all officers
shail ocontinue to perform the duties of their o floes

until & ruccessor has been Gualified 4does not apply.™

The view hereinabove expressed 1s supportsd by the
“Commission of Appeals in the cass of Thomas et al v, Abcrnathy Caunty
Line Indespendent School District as found in 2900 S. &, 1BE, 1In this
case one Lindsey and ope Smith were slscted and qualiried-as sohcol
trustees in April, 1924; thsereafter, about September 3, 1924, they
were elected and qualirled as aldermen of the town,

in passing upon the mattaer as to whether or not thoao two
men were school trustees, the court had this to say:

"In our opinion the orfieen of school trustee and
aldergan are incormpatidle; for under our system there
are in the city councll or board8 of sldercen variocue dir-
ectory or supervisory powers exsrtable in respeotl to
schoocl propercty located within the city or town and in
respect to the duties of aschocl trustee performable
within its lizita~e.g., thare might well arise a con-
fiict of diseretion or duty in respeect to health, guarantine,
sanitary, and fire prevention regulations. CSee articles
1015, 1067, 1071, k.8, 1985, If the same person could
be & school trustes end a member of the city council
or board of aldermen at the same time, schocl policies,
in many important respects, would be subject tco direction
of the council or sldermen instead cf to thet of the
trusteess.

"The result of this incompatibility is that Smith
and Lindsey vacated the cffices of school trustees when
they qualified as aldermen, dtnte v. Brinkerhoff,

17 S. ,’." L 1090 * ‘"

And in this respect the oourt further sald:

"Tn view of what has been seid, the question
whother the office of achocl trustee or that of alder-
zan ie en office of 'emolument' WiLthin the terms ¢
Section 40, art. 18, of the Constitution, is Limaterial,
and in respect to that quesation we do not express -
or imply & conelusion." (Underaooring ours;
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We comes now tc the question of compatibility of the offices
in guestion, It is shown by your letter that the Board of iducation
of iyler Fublic Schoole is £illed by eppointment made by the city
commizsioners and there are no emoluments vhatever for this servige.
aAnd, of course, &s a natter of law, you have been appointed by other
proper authorities as county suditor of ‘mith County.

Thus it can be seen that you have been sppointed to the
two offices in question by two different and distinet bodles
ané the office cf a member of the board of sohool trustees of the
Tyler Publie Schools end that of Oounty Auditor of the County in
"which the City of Tyler is located would so far &8s we oen rind
have no coanneotion one with the other,

Vith reference tc the compatiblility of the offices in
guestion, we call your attention to the case of State ex rel
Brennan vs. ¥Wartim, 51 &, %, (24) 8156, And in this case by the Court
of Civil Appeals at Jan Antonie from which no writ of error was
grunted, we quote: ' '

"0n April 2, 1932, appellee, J. C. kartin, was
duly elected, and subsequently qualiried, as ons of the
trustees of the iaredo independent school district,
which is under the *exclusive control*' of the oity of
Laredo, &8 provided by statute, Article 2768, et geq.,
R.E. 1925,

*Thereafter, on April 19, 1932, appellee alsc
‘qualified, by taking the oath of office and giving
bond, a8 the tax esssssor of the City of Laredo,' whether
by reason of appointment or election is not shown in the
record, '

"In short, appellee is oocupying and performing
the official duties of two &istinet offices, to wit,
trustee of the iaredo independent school distriet, and
tax asgsessor of the c¢ity of laredo.

"The Stete of lexas, through ite district attorney,
on the reletiocn of Eal 1., Brennan, brought this informa-
tion in the nsture of a quc warranto to cust appellee
from the coffice of sohool trustees, upon the contention
that the two offices are 'inoompatible' and may not be
oocupied by the same psrson contemporaneocusly, and that
by qualifying as city tax asgessor appellee theveby
vecated the office of school trustee, into which he had
been previocusly inductad.

"The genarsl demurrer was sustalned to the imfgrmetion
f'led in the court below, and the proeesd ng was dlsmissed
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upon the refusal of the relator tc amend. The appeal
therefcre must turn upon the question of the sufficiency
of the information as against the general dexurrer.”

4néd pessing upon the question above set out, ﬁhe court
;aid in quuting section 40 of Artiole 16 of the Constitution of
exas:

"The constitutional provision does not, per se and as
a metter of law, prohidit a person from holaing the office
of school trustee while also holding another publie
office, Tfor the simple reason that that provision epplies,
arbitrarily, only to ‘'civil offices of emolument,® whereas
the office of trustee of the laredo independent achool
district is not one of *emolument,' since the holders
thereof ‘shell serve without compensation,' Article 2778
R.S. 1925; 1 Bouvier's Lew Dict. (34 Ed.) 1035; Blaock's
Law Dioct., 321; 8 Vorde and Phrases, First Series, 2367;
Craves v, M. Griffin 0'Neil & Sons [Tox. civ. App.)

"Nor may the courts assume that he as a public officilal
will violate his cath of office snd the law in sinister
pursuit of an unlewful purpose. ZIhe presumption is rather
to the contrery.

*The duties of the two offlices are wholly unrelated,
are in Bo manner inocomsistent, are never in conflict.
Neither officer is accountadble to the other, nor under
bis dominion. Keither is subordinate to the other, nor
has any power or right to interfere with the other in the
performance cf any duty, The crffices are therefore not
inconsistent or incompatible, and, one of them not being
e 'civil office of emolument,' both may be ococupled and
the duties thereof lawfully performed by the same person.
22 KosCo.l. p. 412 ot seq; 48 C. J. Dp. 941 ot Seq; 8 8 48
ot seq; Case note L.W.A. 19174, £16; Ceal v, Yowneend,

77 Tex. 464, 14 £. %. 365; Figures v. State (Tex. Civ. App.)
98 v. ¥, 412,

And in view of a statement made hereinabove by us and
of the cases cited and discussed, we are of the opinion that
8 member of the board of school trustees as eppointed LY the
city governing board of the City of Tyler would have no écnnection
with or control over the office of county auditor.of BEmith County
and vice versa vith reference to the eounty auditor of Smith :
County with regard to the board of education of the City of Tyler,
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Asd In further view ¢f tte fect thal no emoluwment
whatscever for the gservice & a member of tte board of education
of the Tyler public schocls will be pald, ve Lcld that the offlces
are nct incompatible and that while aerving ¢s county suditor of
Smith County one can at the seme time serve £s & nember «f the
Board of rducation of thre City ¥ Tyler without conmpensation.

Youre very truly

GSBN

OPINION
COMMITTEE

APFROVEDIGN 29, 1939

ZM

ATTORNEY GENERAL OF TEXAS



