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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

Honorable XNed ijchaniel
County ittorney i
¥ichits County 4
Wichitsa Falle, Texas

Dear Sir: Opinion No. 0~$9%
re: liecessity for the e 4o allege

or prove the itive of Rircum-

tion:

*JIs 1t necessary for Y atp” to allege or
prove the negative
Article 666-23 {

ic he"erages far his own econ-
port same from & pluce where
3 lpiﬁl to u plece where the
ga‘g .l." .*Ill “

ur gpinlon, your queaztion ig unswered by Judge
Lattimere* in\h 5 vs, Stute, 106 5, . {£4) 505, 1n which

the court szi&:

*From whot we heve sald sbove, and as far
a8 we huve been zhle to sseertain, our eourts
bave uniforaly held that when the Legislature
gseées Tit to crente exceptions to the general
penzl rrovislons of & statute I1f such cxeevtilions
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bs placed in e separste .section or article from the
one containing the delinition of the offense, or irl
they be not such a3 to be essentisl to the derlini-
tion of the offense, it will not be nscessery to
nogativoe such exceptions is tre indiciment chmrging
such offenses., Thlg rule sesns uwniforuly sdherad

to even thoupgh the exceptiocns referred to had in
some Tormer enactm=ant, bheen written into the ensect-
ing ¢louse of the olfense in such way a8 to cause
this court to hold it necessary ror sane to be nLeze-
tived in the indlictment charging such coffense, Ve
feel impeslled to say that il thore be possibly an
exceptlén to the rulo ebove mentioned, it must bve
vhen the exception or omission is of the very glst
of the offense, and then sane wouwld hzve tG be negs-
tived in the indictmont, no mattey whero its loca-
tion in the ctatute, and the Legislature, in such
latter cgses could be powarless Lo enact a statute
making 4t uvniecessary to negetive such sn exceplion,
end this es stated, whether such excentlon be in the
article defining the orffense or bo in & separate ar-
ticle. 1In other words, if the thing foirbidéen by
the partiocular stetute under consideretion eould not
be proved or the case could nrot be mede out wlihout
proof of the so-~celled exception or omiaslon, then
enid exception would be & necesosnry element of the
offense, wnd its exlstence should be negetived in
the indictment."

The holding in the Bsker case 1s supported by thet in
Sewell vs. Stata, 106 J.W. (24} 321,

Tho resl test seews o be, that 17 the excepntion be of

such form cné chorocter ©p that & prise fucie cese could be muds

out segainst the aceousad for the violation charged without prool
of the onission, or excention, thah cleasrly the owmisslon or ex-
cantion need not be elleged. I, on tho other hand, the onis-
sion or exception is tho very gist of the offenso, snd & prima
facis case could not be nzde oul withoul the proof of such omis-
sion or exception, thon such omissicn or cxeeption ghould be al-
leged in tio compleint.

Tt ig our opindon thet unfer eircumstancas set out in
trtic¢le 866-23 {uv), Savdivision 1, the auission or crceptinn is
not tne gist of the offence, rud that a prina facle cang misht
be msde out without proof eof cuch ordssion ov excostlon, end
thnt, therefores, & <eunlalint chovglng 'en offonne under thls Jr=
ticle, nnd under Lubdivision 1 oI some, need nol have set forth
thersin such omissions snd exceptions.

ol
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In support
1'.e cuses hereclofore
Hasest

Taylor vs,
FhioHmRe VS
Parrear ve.

of this holding, we c¢lte, in cdéition to
referred to in this opinion, the following

Ctete, 106 S.¥. {(2d) 1056
Gtate, 106 Seoie (2d) 513

Fogle vs. State, 111 S.w. {&d) 246

In support of this conclusion we el1s0 refer you to
"eation 9 of the Texas lLiguor Control Act, which reads as fole

Ao JS.

"1t shall not be necassary for eny informpe
tion, compleint or indietnment to negative .sny ex-
coplion conteined in this Act concerning eny pro-
hibited acts; provided, however, thst any such ex-
ception riede horcin may be urged cs e dofense by
any person charged by auch cowplaint, inxorda*ion.

or indictment."

tie trust that this satisfactorily emnswers your inquiry.

.
\'.

Yburs vary truly
APTORNTY GEARLAL OF TRILS

vy ol O Ol dl

Fred Ce Chandjery
bsalisteat

APFROVT

ATTORNEY GUNERAL OF TEIAS



