OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTOANSY SENERAL

Honorsble J« B« Ingledow
Assistant County Attorney
Limestonre County
Groelhqgk, Texas

Dear B5ir: Opinicn No. O-1
Re: Fees 4Que jus

This will acknowledg w7t of your lettsr of
June 17, in whileh a3k our ‘wdviade 28 to the correoctnssa

trirl was hsd.

"3, A justioce of ths peace {s entit-
led t6 8 Tee of £8.50 (Art. 1058 Vernon's
Annoteted G.C,F.}) plus 10¢ per 100 words
for transoribed testimony, in no event to
exoeed $35.00.

*4. A constadble is entitled to such
fess 8 sre fixed by law for similar ser-
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vices in misdeamesnor casas in County Court,
not to exceed £4.00, plus milesge to be
computed an e basls of 3¢ per mile neces-
sarily traveled (Art. 1029 Verncn's /anc-
tated Code of Criminal Prooedure) and sudb-
Jeot to the other restrictians relating
thereto snd embodied in said Article 1029,

"S5, All formalitles with reference
t0 preparation and spproval of the olaim
snumes rated in Articls 1020 of Vernon's
Annotated Code of Criminel Procedurs must
be strietly complied with.

"8, The State of Texss is lisble to
such officers for thelir fees in such cases.

"?7. A certiried copy of the officer’s
3111 for services shzl)l be mailed to the
Comptroller st Austin end payment made by
seld last named officer ia wcoordance with
the provisious of Artioles 10354 end 1033
of Vernon's Annotated Code of Criminsl Pro~
cedure.

"8, Ths county is not lisble for any
services performad by such officers in con-
aectidn: with exsmining trials unless the’
of fense is later reduoed to the 3:&41 of
misdemsanor.”

After careful oonsideration, we nave rssched &
oonclusions you are correct in most of the statemants. mada,
but hat you overlooked soma statutory provisions in other
instances.

¥ith raference to your first statement, we dl-
rect your attention to the fact that this department has
rapeatedly held that Jjustices of the psace are not entit-
led to colleot eny Pee when no exemining trisl is held,
nor wslver thereqf mesde by socused. (Referring to Opinlon
Ho. 0-935, spproved June 24, 1938, by this udministration,
written by Hondrable Bruoce W. Brrnnt. Assistant Attorney
General, to Honoreble R. P. Power; letter opinion by
Honoreble Homer C, De¥Wolfe to Honoreble John (. Harris,
Fabruary 17, 1933, Volume 343, lLetter Opiniona, p. 621;
letter opinion by Honorsble Bruae ¥. Bryant to Eonorahla
George H. Sheppard, September 10, 1932, Volume 338, Let-
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tar Opintons, p. 578; letler opinion by hHonoradle A. R.
Stout to Bonorable imos lLee, Hovember 35, 1933, Volume
352, Letter Opinions, p. 365.)

‘In the first paragraph of Article 1080, Code
of Criminel Procedure, 1925, ns emended, is found the

astatute applicsble to justices of the pesage., ¥e juote

VIR WY W gy - S ey W - Frmw g =SS

sald parsgrapht
*In esoh case whan s County Judge

or a jJustice of the pesce shall sit ss
ining oourt in a felony oase, they
e en %o the same fees allow-
ed by law for similar services in misde-
mesnor sesesd to jJussices of the peeoce,
and $en cents for-each 100 words for
writing down the testimony, to be paid b
state, not to exceed Thrve end no?lﬁ%
E%%-Gﬁi Pollsyre, for all his services in
any one oass.” _

¥e note this emended leginlation was snscted
by the Acts of 1933, Forty~third Legislature, ch. 99, ».
219, and becsme effactive 90 days after June 1, 1933.

, It will be noted thet the fees whioh a Jjustice
of the peace is sntitled to receive whers he aits as sn
examining court in a felony cess 2re the same feas al-
lowed by lew for similer services in misdemeenor ceses to
Justices of the pesocs. Thess {fees are provided for in ir-
ticle 1032, C.C.P., 2B smended, the pertinent provisions
veing:

"e » «» Two Dollars znd rfifty cents
shall be paid by the county to the jus-~
tice of the psace, for ssch erimins) ac-

tion tried and finelly dlsposed of be-
aré SlBts o "

Where-h case has been filed before a justice
of the .esce, sitting a8 a megistrste, and no examining
trisl has been neld snéd the defendent has not walved his
right to suoh a trial, ss he may d¢ in socordancs with Ar-
ticle 299, C.C.,P., 1935, it cannot des said thet the oase
has been “"trlied and finelly disposed of defore him." I
is true that the Jjustice of the pesce in such & case hes
rendered some sarvice, but tae Legislature did not see
£it to ocompensats him for mich service,; .except «hen the
case hns been tried sand finelly dlsposed of before him,
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%“hile we agree thet such condition may work a hardship on
the Justice of the pesce in certalin instances, we quote
the langun-s of Judge Cailagher of the Texas Commission
of Appesls in the case of .JcCalle v&. Clty of Rockdals,
248 S.¥, 6%4:

"No offiger is parmitted to col-
leot fees or cosmissicns unless the
sama are provided for and the emount
thereof Qeclared by law, This is $rus,
notwithstanding such officer may de re-
quired by law 10 pexform specifis ser-
vioss for whieh no compensation is pro-
vided. The obligation to perform such
services is imposed as sn inoident to
the offioce und the officer ims doemed to
have engeged to perform them without
compensetion by his scosptance thereof,“

%e therefore hold that justices of the psece
nay not be lagally pald any fee for sarvices in exsamining
trisls unless the defendent is brought before the justice,
apnd 1a either given an examining triel or waives same.

¥With reference %0 sheriffs and oonstables, we .
find the ssoond parsgreph of Article 1020, suprs, to be ep-~
Pliceble:

- "Sheriffs and constadbles servin
an rocess and attendin ggx examining
court in the sxamination of eny felony
cass, shall be entitled to such fess as
are fixed by lsw for similsr services

in misdeneancr cases in County Court to
be pa by the ttate, not to excead

Four and no/100 [$4.00) Dollars in any
one case, tnd milesge actuelly and neces-
sarily traveled in :0ing to the place of
errest, end for conveying the prisonsr
or prisbners to jail as provided ia Ar-
ticle, 1029 and 1030, Code of Criminal
Procedure, a8 the faocts may be, but no
nileage whstever shall be paid for sum-
moning or attaching witnesses in the
County whero oese 13 pending. Provided
no sherirf or consteble shell recelve
from the State any edditional milesnge
for sny subsequent srrest of a . defend-
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ent in the ssme case, or in eny other
cese in an exemining court or in any
distriet court based upon the sume
charge or upon the seme orimins] act,
or growing out of the same oriminal
transaction, whether the arrest is
made with or without a warrsnt, or be-
fore or sfter indictment, and o
event shall hs be allowsd to duplicate
his fees for mileage for making ar-
rests, with or without warrent, or when'
two or more warrants of arrest or eepi-
ases are served or could have been ser-
ved on the same defendant on any ons
day."

The fourth paeragraph of salé Article 1020, es
amsnded, providea when the fees provided for shall 'boom
due snd payable. We guote theo pertinent langusge 2 fol-
lows:

*The fees mentioned in this Are
tiole sheall becoms due and paysble only
qttor tho indf{ctment or the dcrondut

33 imir
feoes cppmod hr tho mgo of t.ho m.a-'
tr&.ci Courts « %

Artiole 2353, CsC.P., direots the officer exscut-
ing e warrsnt of errest to thke the person arrested forth-
with before the magistrate who Sfssusd the werrant, or be-
fore the nmagistrate named in the warrant. chaptora Three
and Your of Title 5 of the Code of Criminsl Procedure pro-
vides the procedure to be followed, following the sation
directesd by said Article 233. The ngiltruu shall pro-
ceed to hold an examiniihg trisl (Art. 245}, or the agoused
waives seme (Art. 209). IXf an exemining trial is held, af-
ter having the evidence, the magistrate maekes the proper
order thersor {Art. 261); if waived, he requires bail. (Art.
£99). He ia required to gertiry the proceedings to-the
:h”rk of the prcmer sourt. We quote Articles zns. 298 snd

$

- “ppticle 896, The magistrate, be-
fore vihom an sxemination has taken
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place upon a ¢rininal accwntion, chall
cortify to uwll the provecdirn;a Lh:4d be-
foro him, o5 woll vhero he discharros,
holds to ball or cowuits, and trancmit
thom, sealed up, tao the court bofore
vhich the dofendunt m:y Vo trisd, write
ing his nuro adros s thio poals of the ¢ne
volopo, Tho voluntary statcront of the
dofendnnt, tho tostimony, bail dbonds,
end overy otlhior procoedins in the caso,
chall bo thus dolivored to the clerk of
the proper court, without deloy.

. YArtliecle £98., In caso of no arrcst,.
Upon falluro from any cowe to arrost the
socused tho magistrate sghall fllec vwith
the proper olork the conpleind, vorrent
of arrost, ond a 1ist of tho witnessoes,

warticlo £99, Valvinc oxanination,

Tho acousod nmay vaivo un oxamining trial |
in any bailable ‘case and consent for the

" mogistrate to require ball of himg dut,
the rrosoacutor or stuglotrate may éxmmalne
the writncases for the Htotoe as in othor
cases, The magistrate siall sond to the
rroper clerk with the othor prococdings
in tho case a 1list of the witnesaes for
tho Himte, thoir residence and vhether
exunined,.”

If the aocusod iz dlscharged by the exanining
court, or tho varrant issued out of saild court is for any
other rcanon not executed, of ocourso no foes would bo ruy-
ablc, Tha statubos cloarly contemplate no paynent in any
case until indletmont, snd even then vhioro the offenso is
one in which the punishment is roducidle to fimo, Jull
gontenceo, or bath, the of ficers are not to be pald tho
roos unt{l the.case is finally disposed of in the trial
ceouxrd, (Art. 103?. C.G.}‘., as uﬂﬁm‘lodo) -

We direct your attontion to the lanpguare usad 4n
tho fourth paragraph of Artiole 10f0, supra, rrovidlng fess
for services in the exanining court only "aftor the indiot-

rent of the defendont for an offensa bsned upont or proving
out of the ¢harre filot\ in the _exanin!'.p_ﬁ_ & COour L1 _
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%o therefore rule that sherirrs and corstables
likewlse coms within the rule and you ers ocorreot in your
gtatement numnbelr one.

This department has harstofore held that orrfi-
oers are entitlsd to thelr stetutory fees for ssrvioces
sotually performed, evea though the defendsnt walives ths
sxsaining trial, iLottar opinions, Honorable Xverett 7.
Johnson to Honorable Homer C. DeWolfe, PFPebruary 29, 1931,
Yolume 319, p. 190; Honorsable Paul D, Pags, Jr. to Honore
sble L. Pharr, Novembar 83, 192¢, Volume 308, p. 963 Hen-
orable Bruce Bryant to Honoradle Ceo. H. Sheppard, Sep-
tember 9, 1932, Volume 338, p, 575.) ¥e find the follow-
ing languege used in Opinion Ro. O-794, writtean by this
administretion on May 29, 1939, to Honorable Murphy Cole,
County Auditor of Liderty County:

*In answer to your second question,
therefore, it is the opinion of this de-
partment that where &ll defendants walve
sxamining trisl for ihe seame offense op
oriminel sot charged, the Jjustice deing
suthorized to proceed, must comply with
the provisions of Artiocle 299, Code of
Criminal Procedure, 1985, defore being
entitled to & fee for holding an exsmine-
ing triel.,”

We have oconoluded we weyre in error in inferring
that testimony must be takent before the Jjustice of the pesoe
and constable would be entitled to thelr respective fees.
- In reading Article 1020 and Artiole 299, it is apparent
to us that the only officer whose remuneration is depend-
ent upon the actual reduction of testimony to writing is
tns prosescutor., Ve think the ressoning in the letter
opinion of Honorui:le Bruoce Bryant, supra, is sound, and
we approve same, Judge Bryant held the officer entitled
to his fees where the ecocused walves en exsmining triel
in any ballable csse =nd consents for the megistrate %o
require bail of him. We quote:

"In such cases the Jjustice of the
penoce, sitting es a2 megistrate, enters
his order binding the dsfendant over to
the district court to ewelt the sotion
of the grand jury in his cese, und in
suoh sn instaenoce the case has been tried



Honorable J. B. 3ngledow, Page 8

and fiaelly disposed of within the mean-~
ing of Article 1082, In such & case
sverything has deen done that could have
been done upon a full heering sné triel,
The defendant has admitted, dy walving
his right to an examining trial, that the
State has testimony ready to introduce up-
on the trial of the ocase which would jus-
tify the megistrate in binding the defend-
ant over to the distriect oourt.™

You are, therefors, advised you ere correct in
your eonclusion mumder two,

The statiute oited by you and quoted above, plsin-
1y shows the scourssy of your third proposition, (Art, 1032,
CeCoPs, 88 amended.)

With ‘reference to your paragreaph Ho. 4, you sre
correct thet the mileage is toc be paid in xddition to the
maximum of Four (§4.00) Dollars for other services, if ren-
dered. As to mileage rastes, you are referrsed to the spe-
oific provisions of Article 1029, C,C,P.,as amended.

We wish to call to your:attention that the pooke-
ot part supplement to Vernon's Code of Criminsl Procedure
might confuse, inaamich as it appears at rfirst glance to
be mislending. The Legislaturs, in 1933, Forty-third Leg-
islature, Chapter 89, p, 144, was only amending Section 5
of Article 1029, The remaining nportiors of seid Article
were not emended snd remain in full force =nd effeoct, A»

- stated in 39 Tex, Jur., Seo. 63, p. 1287:

"Jne or more of the Artiocles or seo-
tions of san Aot may be smended without re-
enaoting the entire statute. In suoh a
case it is sufficient to re-enact and pub-
lish the seoction or seotions amended.,”

You are certainly correct in your fifth asser-
tien: *All Tormalities with reference to preparation asnd
approval of the olaims enumerated in Artiocle 1020 (as
emended} . « « Code of Criminal Procedurs muast bve striotly
complied with,"

In your paragrapha 6, 7 and 8, you overlooked the
provisions of Seotion 17 {b) of the Officers Sslary Bill.
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The langueage thers is conclusive that the State 13 not
liakle to your presolnot officers. Ve quote

*In counties wherein the county of-
ricers named in this Aet are compensatsd
on the basis of an annusl talu:z. the State
of Texns shall not bs charged with, end
shall not pay sny fes or cozmissica to
sny preeinct officer for any services by
fin performed, dut said officer shall bs
paid by the county out of the officers
sslary fund such fees and commissions s
would otherwiss be paid him by the 8tate
for suoch services.," (Art. 3912e, Sec. 17b.)

This statute oontrols over the langn tSo.be
paid by the State™ as used in Article 1020, This has been
decided by seversl letter opiniona of this departmsnt, to
which we 8dhere, (Letter opinion Hondradle Joe J. ilsup to
Nr. Re Lo Armstrong, Maroch 31, 1937, Volume 375, p» B834;
Honorable H, L. Williford to Honorable Juincy Hawkins
Tune 24, 1938, Volume 382, p. 171j Honorable Ardell Wil-
lizms to Honorsble Chas. A, Marsin, May 1, 19359, No., 0-704.)

We snclose herewith a o0py of Mr, Williema' opin-
ion No. 0=704. ,

Trusting the above is completse snd satisfastory,
and with regret that the press of business has prevented an
sarlisr reply, we are

Yours very truly
ATTORN¥Y GUNERAL OF T2

Beonjamin wWoodall
Assistant

BWirg

ENCLOSURE
APFROVETAUG 7, 1939
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