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Marshal, and at the same time receive the fees of
officc provided under the statutes relating to
Constables?

%2, Can the Juvenile Officer of a county hay-
ing not less than 35,000 and not more than 100Q,000
population and containing a city of more than 20,
000 population receive, in addition to the salary
and cxpensc provided in Article 5142, R.C.S5., 19285,
as anended, an allowance from a city in such County
for exponse in the use of his car in the perform-
ance of the duties connected with the Juvenile de-
partnent of such city? -

_®g,  Can the Constable duly clected and
as such at tho same time be a member of the firve de-
partment of a city within his precinct and 1'eseive
poay for his services to such fire depariment and
the fees of office provided by law for his services
as Constabley® '

Article 18, Sce, 40 of the Constitution of Texas pro-

videsg

*No person shall hold or exercige, at the same
time, more than one ¢ivil office of amolument, ex~
cept that of Justice of the Peaos, county conmiss~
ioner, notary public, and postmaster, officer of
the National Guard, the Eational Guard Rogerves,and
the Ofricers Roserve Corps of the United States, and
enlistod men of the National Guard, the National
Guard Regerves, in the organized reserves of the
United statss. mmless otherwise specially provided
herein, ., o

The relevant provisions of Article P99 of the Revised

Civil Statutes of 1925, read as followsg

. ®, . +« The governing body of any city or town
baving leas than three thousand (3,000) inhaditants
according to the preceding Federal census, may by
an ordinance, dispense with the office of marshal,
and at the same timeé by such ordinance confer the
duties of said office yon any peace officer of the
sounty, but no marshal elected by the people shall
be removed from his office under the provisions of
this Article,®
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Article 5142, as amended, and 1ts pertinent provisions
read as followsg -

*"There may be sppointed, in the manner herein-
after provided, disoreet persons of good moral char-
acter to serve as juvenile officer for periods not
to exceed two (2) years from date of sppointment.
Buch officers shall have authority and it shall be
their duty t0 wmake investigations of all cages re-
ferred to them as such by such Board; to be present
in Court and to represent the interests of the juve-
nile wvhen the case 19 heard, and to furnish to the
Court and such Board any information and assistance
as such Board may require and to take charge of any
child before and after the trial and to perform such
other gervices for the ohild as may required
the Court or said Board, and o : .
ghall be yested with

*Provided that in counties baving a population
of not less than thirty-five thougsnd (88,000),end
not more than one hundred thousand (100,000), and
containing a city of wore than twenty-nine thoussand
(20,000) population, one juvenile officer be sp~
pointed by the County Judge with the spp of
the Coumissionerst! Court, when in their opinion the
services of such officers are needed wvhose salarics
ghall not exgeed two humdred dollars ($200) per wonth,
and expenses not t0 excoced two lumdred dollars ($200
per yoar,,.., :

*In the appointment of all juvenile officers, the
County Jw and the County Juvenile Board may select
for such office any school attendance officer or offi-
cers of the coumnty, or of school distriets in the
county, that may be authorized by law, and the salary
and expense of such joint juvenile officer or offigers
and attendance officers shall be paid jointly by the
county and school authorities upom any basgis of divie-
sion they may sgree upon ,.,." (Underscoring ours)

The definition given by Bouvier, 84 ed. vol. 1, p.
1035, defines emolunent as the profit arising from office or
employment; that which is received as a compensation for ser-
vices, or which is annexed to the possession of office as sal-
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ary, fees, and prrquisite; advantage, gain, public or private.
¥obster. It imperts porquisite, advantage, profit or gain
arisging from the possession of an of'fice.

kembers of the fire department are held to be publie
officers -- Gregoire v. City of lowell, 148 K.E.,3768; Darnes of
al ve City of ¥Waocu, 262 5.W.2081, '

¥ithin the meaning of the above~guoted section of
the Constitution, the office of oonetable, juventle officer,
city wmarshal and firenan are civil offices of emolumemt, as-
of course, that the fireaman is not a volinteer mamber
of the forcge.

With reforence to yowr questions 1 snd 9, the office
of constable does pot come within any oxoeption nimed in said
Constitutional provision. While Article 989, re, suthiriges
citics of less than three thousand (8,000) inhawitants ssoord~-
ing to tho preceding Federal cemsus, to, by ordinance, digpense
with the office of marshal, and at the same tine, by ordinance,
oonfer the duties of said of'fice ypon any peace offiscer of such
county, such action on the part of the city caxpwt bHe
as allowing or authorizing & constable, being s pésce officer
of the county, t0 ascept any oompensation or emolusent as for-
merly anthorised to 1o paid o the city marshal. '

0n May 22, 19331, there was uyp before this dgpmt
the identical question as contained in your quostion Ko, % snd
in en opinion writton at that time by Hon., Bruce ¥, Bryaut, As-
sistant Attorney éenoral, and rendered to Hon, Alton B. Oh

man, County Attorney, Dickens, Texaa, the dcpartment ruled that
the gity would bave no authority to pay the eonstable 2 monthly
salary without oonmstituting him a police officer of thd city.
We conocur with this ruling. See 34 Tex. Jur. Bec, 17, p. M7,
348 and 340; Thomas ve. Abernathy County Land Indepemdent School
Distrioct, 290 B. V. 1B2. )

The aeceptante of and qualifications for the offfce
of city marshal would, ipso feoto, swount to a vacation of tho
office of constable. Torno v. _ﬂochlt.ctle‘r, 221 8.¥. 632

In angwer to your questions 1 and 3, 1t is tho opin-
ion of this department that the constable is inhibited by Arti-
cle 18, Bcc, 40, from recelving under the provisions of Arti-
cle 89, R C. B4, 1525, any oompensation for performing the .
duties of city marehal. This section of the Constitution aleo
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prohibits the constable from acting as a monber of the city

fire department of a city within his precinct and receiving
pay for his sorvices as & city (ireman.

¥ith referente to your second question, you will
note that Article 5142, as amonded, provides for the appoint-
ment of the County Juvenile officer, and prescribes the com-
peasation and expenses t¢ be allowed to that office. A juve-
nile officer of the county, being a public officer, is vest-
ed with all the power and authority of police officers or
sheriffs incident to their offices throughout the comty,
which nay mclnde ael or more than t.un -nine thoussnd

{20.000) ron ot e  oar 06 (e iy o ritos St
any school-& ce ofrinar. orﬂ.eer of the eoun or of
any school districts in the county, that may bdbe ru:oa’. by
law, may be selected to I'ill the office of commiy .Iwnne of-
ficer, in which event, the salary and expense of sach joint
Juvenile officer or officers and attendance off'icers whall

be pald jointly by the county and school authorities upom

any basgis of division they may agree upon. Ehould we grant
that the city bas authority to euploy & city juvenile affi-
cery there is no provision in the statutes whioh would amthor-
ize the selection by the County Juige wpon approvel of the
County Juvemile Board, of u city cofficer, whereby his sslary

or éxpenses may ‘M Jointly paid by both the county and city
aathoritics.

An officer is not entitled to any compensation in
addition to that which has been fixed by law for the perform-
ance of the duties of his office, oven though the cospensa~
tion 20 fixed is unreasonable or inadeguate. He may bHe ree

by law to perform specific scrvices or discharge ade
ditional duties, f'or Ih:leh ne compensation ig provided. 34
Texs Jur. p 83%L

An officer may not recover from third persons ocom-
pensation for the performance of acts within the scope of
his official dutiesy and effceet will not be given to & con-
tract ¥he he u to receive from the county or from third
persons o erent, Or a greater or less compensation for
his officlal services than that whieh bas Deen prescribed by
law. 34 Téx. Jur. p, 5343 Bates v. Thompson, 61 Tex. 335,

In Stringer v. Franklin Coonty, 123 5. V. 1148,
the court held in effect that where the law fixes the com~
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pensaticn which an officer is to receive for givem sorvices,
or imposcs upon him the dnty of performing his service with-
out specifically fixing any compensation therefor, he can-
not laufully contract or roceive from any other source any
additional compensation.

In angwer to your second question, therefore, it
is the opinion ¢f this department that a2 county juvenile of-
ficer appointed under the provisions of Article 5142, R.C.S.,
1625, as amcrded, is not authorized to receive an allowance
frou & city within such county for expense in the use of his
car in the perforpance of the duties connected with the juve-
nile departmoent of such city, sssuming such duties of the
county juvénile officer to cover and include the same as
such city would be authorized to have performed and vested
in any citiy police officer.

Trusting the above angwvers your questions, we re-
main

Tours very truly
ATTODNEY CEXERAL OF TEXAS

By

OPINION
COMMITTEE
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CHAIRMAN

APPROVED JUL 31, 1939
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