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Dear 8ir:

6n and convert that posi-
into & part-time or half-

h¢ pogition, except where he
is spgeiyically authorized

: auaso nalary itea li{sted in Senate
y the General Appropristions Bill
pa-eed by \the Yegular Jession of the Forty-sixth
%, and umake two half-time positions out

The Juestion submitted calls for our interpretstion of
the sbove-mantioned Aat passaed at the reculsr session of
the Forty-sixth lLegislature, kaown as the Departmental Aps
propriation Act, making sppropristion for the support and
maintesnanoe of thc exeocutive and adzinistrative departments
- sad sgenoles of the State Government for the two-year psriod,
- beginning September 1, 1939, and ending August 31, 1941,

WO COMBUNICATION |8 TO BE OONSTRUED A% A DEPARTHENTAL OPINION UNLESS AMPROVED ST THR ATTOANEY SENEAAL SR FIRET ASBISTANT
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Ne must first look to the provisions of this Aot for
the answer to your question, If, after doing so, there is
doudt as to the intention of the Lagislature, we msy then
construe or interpret it by certain well-xnown rules of
statutory oonstructioni but if from the plain wording of
the Aot there can be no doubt as to what the Legislature
intended, then theres is no roow for construection. For in
39 Tex, Jur, p. 160 e} seq., it 1s sald:

"The general rule is that a court will not
aseums Lo construe or interprat a statute ir
there is no necessity for it to do so, that is,
if the statute is susceptible of but one oconstruo-~
tion, On the oontrar{, it is settled by many
decisions that thers 1s no room for sonstruction
when the law is expressed im plain and unambiguous
language and its meaning is clear and obvious,
In such a case the law will bde applied and snfore-
ed ag it resds, regardlees of its policy or pur-
pose, or the Justice of its effect, In other
words, a court is not authorized to indulgse in
oconjeoture as to ths intention of the Legislature,
or t0 look to the consequences of a particulasr
construction, unless the mesning is doudbtful,
But of ¢ourae the faat that an aot is plain and
unembiguous in certain respects doces not preclude
the gonstruetion if, in other respects, its nean-
ing 1s doubtful."

We have examined the Act and have reached the conclu-
sion that a proper answer may be mads to your jquestion withe
out the neocesality of resorting to rules of coanstruction.

“ However, it has been earnestly insisted by soms who are

" interestad in obtaining an affirmative answsr to the ques-
tion submitted that the Act does not specifically inhibit
the head of any departzent or other employing agenoy naned
tharein from employing two or more persons to work part-
time und pay them out of a specirfic appropriation mede to
pay the salary of only one person, thsrefors, the Legis-
lature has left the question to the disaretion of such
offiolals, In defsrencs to the wishes of t':.058 who 80
‘eontend, we have decided to review the Act and construe it
in the light of the legislative histary of. the ruhimact for
the purpose of ascertaining the legislative intent, ~“the
essence of the law." For the very "object of construotion
i to asoertain and enforoe the legislative intent, and not
to defeat, nullify or thwart it,* 39 Tex, Jur,., pp. 166,

189, |
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In Article 10, Revised Statutes, tﬂo Legislature has
prescribed certaln rules for the construction of laws,
Seotion & of cald articls reads:

"In sll interpretations, the court shall
lock diligently for the intention of the Leglsg~
lature, keeping In view at all times the old
law, the evil and the remedy.”

The courts have frequsently cited thie statute as a -
oommand to be folloxed by them. Tex:zs Bank & Trust Co. v8.
Austin, 115 Tex. 201, 280 §, ¥, 161, In the case just cited,
there is found a quotation taken from the opinion in the
case of Monteclair vs, Famsdell, 107 U,5, 152, 27 L. ed, 431,
;hioh announces another important rule of construotion, whieh .

8 :

"It is the duty of the court to give effeot
to every clause and word of a statute, avolding,
if it may, any oonstruotion which implies thet
tre Legislature was ignorant of the neaning of the
language 2mployed,.”

The foregoing, as well as all other established rules
of construction, are to be applied by the Attorney General
when he iz called upon by a public offiolsl, whom 1t is
his constitutional or statutory duty to advize, to construe
or interpret a statute goveraing or app rtaining to the
official 4duties of that officer,

~  The Attorney General, like the courts, is not concern-
ed with the policy, purpose or effect of the law, His duty
1g to glve a definite statement of what he oconcelves to ve

the law, and whon that duty ie performed, his function ends,

Kesping in mind at all times what has heretofore been
written, we will revisw the legislative history relating to
the subject and examine the Act involved for ths purpose of
ascertaining the expressed or implied intent of the lLegls-
lature as to the question at hand,

In the gensral rider attached to the Departmentdl Ap=
propriation Aot, pasred at the Flret Called Sasslon of the
Fortieth Legislature, p, 308, making aa appropriatioan for
the support and maintenance of the State Government for the
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two=ysar period beginning September 1, 1929, and ending
August 31, 1931, is found this provision:

"Provided, howaver, that the head of any
department of the State Govarnment, or any Board
or Commission vf the State Governnent, may use
part~time employeeas to rfill any position provided
for in this Aot at a salary not to oxceed more
than one-half of the azount appropriated for
sueh position,”

We have read all genersl departmental appropriation bills
passed by the Leglslature since 1877 and prior to 1927, and in
none of them do we find this or a similar provision. This
ldentical provision, or one substantially the same, is found
in all suoch subsequent appropriation bills, except the one
we are now considering. See Acts of the 3rd Called Session,
4lst Leglslature, p, 4547 Aots of the Reg, Ses, 42nd Leg.,

Pe 7303 Acts of the Reg, Ses,, 43rd Leg., p. 510; fActa of
the Reg. Ses,, 44th Leg., P. 1157 Aote of the Resg, Ses,
45th Leg., p. 1489,

%o do find in the Acts of 1915 a speoific rider
to the appropriation made to the State Feclamation Depart-
ment to' pay salarises of seven techniosl assiztants which
reads aa followst

"Provided, that the foregoing salaries of
agsistants, being maximum amounts, the State
Reolamation Enginser, in his discretion, {s here-
by authorized to reducs the gane; or to divide
the maxizmum or redude the salary of any one of
the sajid asslstants between two employeas} or to
abolish any one of the cald positions, temporarily
or otherwiese, applying the salary thereof to
the general allottment for the further prosecutlon
of the authorized work of the department; and he
is further authorized to employ all asslstants
for such period of time, not axtending deyond the
second fisasl year, as the best 1lntorest of the
State may indiocate. (.."

n;itbor the above rider nor any similar rider vas-at=
tached to any subsequent appropriation made to this or any
other nened department prior to 1938,
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Neither do such bills provide by specific appropria-
tions -ade to any department for the employment of pert-
ticne employses, except in two instsnces vhore zuthority
was riven to the State Lidrary to employ part-tine assis-
tant or assistants, Acts of the lst Called Ses,, 37th
Lug., P. 200; Aocts of the 34 Celled Ses,, 38th Leg., PD.
263, It is probadle that other similar appropriations
were nmade prior to 192%7; ir so, we did not find thenm,

In the early appropriation bills passed at a time when
there were but few cdepartments and few employes, 1t was
oustomary to make a speoifioc appropriation for each posi-
tion to be filled, but as the population of the Stats in-
oraeased, not only new departments were oreated, but new
duties were imposed upon the exlsting departments, neces-
si;;tlng more employeses whioh resulted in a change of this
polioy. ,

Ve have been unable to find in any general depart-
mental bill passed by the Leglislature subsequent to 1899
and prior to 1939 where esoh snlaried position in every
department was itemized separately and a spsclific appro-
osristion made to pay the salary of each individual employee.
Ia all such former appropristion bills, the practice pre-
vailed where provision was nmade for two or more emtloyees
doing the same character of work to make an appropriation
substantially in one or ths other of the following formai

*Nine Assistant Tax Supervisors, $21,600;"
r3tenographers, elght at {1,500, each, #12,000;"
»Stenozraphers, none sxceeding 31,350, per year,
418,90C,” or in some sinilar form.

Senate Bill Yo. 427 has singled out, specifically named,
fdentified by number each and every salaried position in
all of the departments,and for esach has made a specifie
appropristion to pay the salary of the “psrson™ filling a
partioular position, This is a radical Eeparﬁuro'trou
the practice followed for at least forty yesrs by preced-
ing legislatures,

The provision, haretofore quoted, and which first ap-
paared in the gensral rider attached to the general appro-
priation bill of 1927, suthorizing the employment of part-
time employes and fouad in all subsequent bdllls of this
xind passed prior to 1939, wes eatirely omitted from this
vill, Nor is there to be found in ite general rider any
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reference whatever to part-~time employees, Thiz was a de-
gar}gg; from the practice established by the Legislature
n . :

In addition to the general rider appearing at the end
of the bill, trere is attached to the specific appropriations
xnade to soms particular departments a spaciel rider only
arpliocadble to that department, For instance, therse is a
rider on the aporopriation made to the Board of Coantrol
which reads as follows:

"It 18 further provided that one~halfl of the
appropriation ltems for full«time wetcohmen, yardmen,
porters, snd all items for full-time elevator opera-
tors in the State Bosrd of Control appropriations
may each be converted {into part-tine positions.”

No other provision of thlis klad appesars elsewhere in
the Act. ¥hy was 1t inserted here? It svidently was
intended %o serve some purpose, The language used is
signiricant and clsarly expres=zes the legislative intent
as to the posnitions named, These positions, llke all othsr
zalaried positions provided for {n the Act, are nexed,
numbered and carxy & specific appropriation for each posi-
tion, Provision is made for numerocus watehwmen, yard-men,
porters and elevetor operators, only ons of which, an
alevator operator, is classed as a “part~time” position,
All of the other positions referred to {n the rider must
be oonsldered as "full-time™ positions bdecaure they ars so
designated in the rider, It eppesars to us that the Leglg-
lature svidently intended by its reference to such posi-
tions as "full-time” poszitions that 1t coneidered all
salarisd positions named in the Aot to be oclasgified as
aueh, unless it had otherwise provided by deslignating
a particular poaition ss a "part-time” one, The Lagisla=-
ture i1s presumed to bave known exsctly what was in the
Aot and that the usual rider oarried, sincs 1925, in all
previous acts of this eharmotar permitting heads of the
regpective departments %o rill any aalaried position by
two or more mmployees hed besn omitted. It must have
ocnoluded that with suoh a provision out of the Act, thea
Board of Control eould not hire part-time employaes_for
the positions named unless the authority was specifically
granted to 1t by a rider, excapt in the one instance of the
part-time elevator onperator, especially suthorized else-~
where in the Act, If such waas the constructlon of the
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Legislature as applied to the Board of Control, is it not
_ reasonsble to assume that it so construed the Act inm ite
entirety? '

In couneotlion with what we have just caid, we call your
attention to the faot that the Act makes, in addition to
the part-time slevator opsrator heretofore referrsd to,
nuzerous speciffic appropriations for part-tixze smployses
in other departments, ¥%e believe practically all of suoh
eppropriations are as follows:

State Board of Dental Examiners, itex £, "Seaoretary
pert-time 31C80;" Board of Insurance Commissioners Cas~
ualty Insurance Diviszion Workmen's Compensation Sectiom,
fitenx 23, “additional help, part time, £800;" and again
in the Motor Vehicle Insurance Seation of sald Civialon,
item 12, "Addltional Halp, part-time, 3800;" DBureau of
Labor Statistics, iter 17, “Porter, part time, $360;¢
Boxing and ¥restling Divieion, same Bureau, items &, 6,

7, 8, four bdoxing deputies, part tine, each 3600;" also
items 9 and 10, "two {2) wrestling deputles, pert time

each 3600," and itexn 10, payadle out of Boller Inaspseotion
Fund, "porter, part time, ${360;" State Department of
Tducation, Board of Ixaniners Division, {tems & end 7,

"one part time clerk, $400,” and "one pert time olsrk,
£200," ale0, in Divigion of Research and Statistios,

item 11, "part time and eeasonal help, E1500;" Came,

Fish and Oyster Commission, ftema 1) and 12, "Two assis-
tent accountants, part time, each $900;" Texass State Parks
Board, item 13, "janitor, part tizme, 2300;" Ratlroad Com-
mission, Motor end Transportation Division, item 185, "alx
part tine clerks at (52 each per month;* 0fil and Gas Divi-
sion {near end of appropriation), item 3, "alght part

time olerks, none excesding 552 per month;” item 4, "four
{4) part time clerks, none exceeding -37.350 por month;”
State Treasurer, "pert time Clerk :900;* also, Stamp Tax
Diviasion, "part time porter, i{3a0."

The Aot of 1930 makes spacific anproprietions to pay
salaries of only two ¢lasses of esalaried employees, ong it
olasses a3 "pert-time” and the other as “full-time.” Those
1isted abdove are dafinitely part-time employees, Some of
then are not expected to work full time each day, dut only
a part thsreof, They are not of the sane clasz as those
heratofore provided for or authorized dy a rider found in
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the appropriations dills aince 1928, Their positions are
especially oreated dy a specific appropriation made for that
purpose, Whils the part-time employees suthorized by such
riders are paid from an appropriation mades for a full-time,
position, which may be broken down at the disoretion of a
department head, and filled by two or more part-time employses
whose ocomblned salaries may not exceed the salary provided
for the Tull-time employee in that poeition. Therefore,

the part-time employces provided for by specifio appropria=.
tione in all euch appropriatione bille sinoce 1925 and prior
to 1939 was intended by the Legislature to be cumulative of
and in addition to thoss authorized by the rider found in
such bills, But, in the Act of 1939 thare is no such rider,
hence there is no speocifio authorization for & department
head to take a spacific appropriation to pay one aemployee

in & particular salaried position and pay his salary to

two or more persong for performing the futies aspigned to
that position., Such employees may properly be classed as
"half=-tims" employees,

- The Legislature in 1927 is not presuned to have done
a useless or unnecegsary thing by attaching the part-time
rider to the general appropriation bvill, It was placed there-
in for a purpose, It evidently was of the opinlon that a
department head could not legally do what the rider auth-
orized or peruitted him to do, otherwlae it would not have
been inserted, tharedby establishing & new policy of employ-
mant,

The present Legislaturas evidently intended to change

_that polioy which had existed for the last twelve years,
. and to accomplish that purpose omitted the rider that estabe

lished the polley; otherwisae, it would have retained the
rider in the Act,

In the general rider, attached to the preseant Ast, there
is found a provision which we believe to bde significant,
especially when oonsidered in conneotion with the fact that
saoh salaried position is specifically named, numdbared and
an appropriation made to pay the salary of the person employ-
ed for that partioular position, Thias provision reads as
followag

"Salary Payments, o salary for which an
appropriation is made herein shall bse paild to any



Hon. Ceorge ¥, Sheppard, PMsge #9,

person unlsgs suoch person actually discharges assi:n-
ed duties, ZSvery month the head of each departmsnt
ehall attach to the payroll for his department an
affidavit, under path, stating that ths persons
listed in sald payroll asctually performed the duties
for which they were Yelng psid., The Comptroller
shall not !ssue warrants for the -ayment of salaries
listed on said payroll unless this affidavit 1s filed
with him, ZXech department head shall nunber sone
sescutively the salaried positions in his department
for which en appropriation is made herein (either
out of the General Revenue Fund, fees, receipts,
special funds or out of other funds available for
use by said deparinent) and opposite the pumber of
the position, he shall set ocut ths title of the

osition and the name of the person employed to

111 the =zans, s stetement s e flied with
the Comptroller, who shall, when 1lssulng his war-
rant to any employee in payment of salary due said
enployee, number the warrant with the came number
that {s assigned to the position rilled by said
employee, Every department hesd shall notiry the
Comptroller in writing of any changes in personnel
in his department, This provision shall not epply
to seasonal help, and shall not prevent peraons
drawing their salary waerrants during suthorized
vacation periods,”

This provision makes it mandatory upon the head of s
department to 1ist and number each salaried position in his
- department; set out the title of the position and the name of
the person employed to fill the seme; make affidavit to the
effect thet the person so licted performed the dutieas for
which he was pald; and file same with the Compiroller,

It aprears to us that the Legislaturs has by specifically
oumbering, numing and making a specific appropriation for each
salaried position and then following the same with the striot
requirements enumerated in this rider that all such salaried
positions were intended to be filled by one person oanly, un-
less otherwise provided for in the Act, such as we have here-
tofore noted,

"An 'appropriation' hae been defined as an
authority of the legislature, glven at the proper
time and in legal form to the proper officers, to
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apply a distinotly specifio sum from a deasignated
fund out of the treasury, in a given year, for a
specified odject or demand agalnst the state,” 28
RQGOL. Pc 596-

It is provided in Section 6, Artiocle 8, of our Constitu-
tion that:

"No money ehall be drawn froz the treasury
but in pursuance of speocific appropriations made
by law,"

Qur courts have not oonstrued or defined the term "spec-
ifioc appropriations,™ insofar as we have been able to ascer-
tain, The Supreme Court of Nebraska has defined that term,
as used in an identiocal provision appearing in the Constitu-
tion of that Stata, to "mean a pertiocular, a definite, a
limited, a precise appropriation." State ex rel, Rnsfgn V.
Walliohs, 12 Ned, 407, 11 N.W. B60,

It saems to us that the Legislature has, by the Aot
under review, made a particular, definite, limited and pre-
cise appropriation for each and every salaried position pro-
vided for therein, and 9 clrocumsoribed the =same with re-
strictions, conditiona and limitations as to preclude any
position being rfilled by more than one person at the same
time, or to permit the salary appropriated therefor to be
divided between two persons working half-time or part-time
thereat, unleas otherwise specifically provided in the Act,

In view of the Laegislative history of the genersl de-
‘partmental appropriations bills passed by the Legislature
‘since 1877; the legislative history of the "half-time™ rider,
appearing in all such bills mince 1925; its omission from -
the present Act; the provisions, limitations, restrictions
and conditions found in the special rider sttached to the
appropriation made to the Board of Control, and in the gener-
al rider; the fact that numeeous specific appropristions
were made to certain departménts for part-time employees, and
al)l other relevant fagts and ¢ircumstances heretofore discuss-
ed, we are forced to the conclusion that your question should
be answered 1n the negative,

We are sdvised by advocates of a contrary constiunction
that individual members of the legislature have stated that
the authority to employ half or part time employees, by split-
ting an item of appropriation, was omitted from the present
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bill inadvertently. Such expreassions of opinion, however,
cannot be used by this Department as a proper basis for
construotion of any legislative snactment. The intent of
the Leglaslature in passing a law must be gleaned from the
language of the Act itself ~- from what the leglalature dia,
rather than frow what it might have intended to, but 4id
not, 6o -~ by the application of well known and cosmonly
undoratood rules of coastruction, 1In no instance may the
meaning of a law, thus ascertained, be varied by information
conveyed by 1ndividual lagislators that, to thelr knowledge
or in their opinion, a contrary meaning was intended.
Interpretations reached by such methods would result in
intolerable confusion and uncertainty in our laws,

Our answer 1s limited to the gquestion zubmitted. ¥e
co not psas upon the question as to whether, undsr appropria-
tions made to certain departments for contingent or other
expenses, the heads of such departments may employ extra
help and pay them out of such appropriation, That question
1s not before us,

Yours very truly
ATTORNEY GENERAL OF TEXAS
Bruce %, Bryant
Assistant
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