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Ret Righkit of OSheriff to requl
bornd bel'ore Jevylng e¥Foaulicn wWooh olld
axd pes leasg -gstate undsr N 3

oh oyinicn prepered by you
on Fovember 7, 1539, sddrezosd vQ Shdrifsd Den L, Dihl.

You state in
attecned copy of ozip _
tiat the said Lzy B4 D s NIIPNLT o Rggdo County, Tezss, has

: rgution iesved vut of the Dise

trict Gourd of Ltep

Lo, 12,191, zseinetl aud Jthe Arpold Uil CQospeny, a
corporation, 3 thas : for the pleintiff hus polnted

{f by len:: Gooyaption gertain oll epd gae

ont to the Sherl ,
o and dashpd the glarif? to levy the execution

loacgehol s

apsinst sotaéed wnd proceed Lo have $5e pore sold
AG0ora {1y You further state that the dead records of

- Pegus O 'y v, alow the oll snd gas leesehold cutates in
quoestior o © sna® by )rartiss othsy then the meld frnold Fizk

erd the ATDY 1L Aonany, a corporation, and that tho sherifl

- th lzente apy goods, chatiels, laud, or btencmsnid
in ¥Yecos Coundy owp€d by tne Colendante in exscublon, Arncld kirk
and the Lrnold ¥ Garpuany, 4 carporotlion, ¥You further siazte
that pleintiffl ie thrsatening 4o oue the sherdfl for dunages 1ln
oste e refuses 0 levy tie exscutleon on the oll &:d gag leasokold
estutes pointed out te him by thelr attorney, and thnt he gpig
third parties who own ths 011 &rd gas leunsehold estotes are threstei-
ing t5 eue the pherift If he levies the exscution on the oll and
428 leagehold sstute in guoesticn ag deaspded by pleintiff's attoruey.
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"In view of the ebove mentioned fact situation you
submlit for the opinion of thls Department the question set
out in the caption hereof, which we have quoted from your
letter. ' . :

It hes deen defipitely gettled by the decislons of
sur Stete courts, as well as ths Jupreme Court of the Unlted
stetes, that sn oil and ges loeschold estate in Texas is not
a "lease™ 8t all; on the comtrary, it 1s & conveyance Of an
interest in lend, RPurnett v, Havmel, 287 U, 5. 103, 77 L.34.,199;
JLeiarr v. Carner, 121 Tex, H0E, 5D 3. W. (2&) 769; Stephens
County v. Kid-Kansas 0L} & Ces Company, 118 Tex., 1860, R4 5.W.280.

Therefore, in cornsidorinz the question submitted we

- ghall consider the temo &5 desling with real estate in gensral,

rother than wilth merely an Yoll cnd pog lesse cstalte”.

Lxtlcle 3788, Revised Clvil Statutes of Texas, 1985,
Jroviden:

"rhen an exacutlion ageinet the property of any rerson
i1s issued to an officer, hoe shall proceed vithout delay to
" lovy the smme upon the property of the defendant not ezenpt
fron excoution, unless Glherwlse directed DY TIGANULLE,
Iiis apont, or attorney." (Underscoring ours) :

Articles 3788, 3790 end 3783, Revised Clvil Statutes
of Texas, 1925, provide for the yrocedure %o be followed by the
sf{ficer exseuting the writ of execution, and polnt out how the
orticer shall lavy the writ op resl propsrty or personal property

- 4f the defendant, ir any.

Article 2638, Revised Civil Statutss of Texzas, 1923,
providas; : '

_ wghould an officer fall or refuse to levy upoh or sell
any property subject to execution, when the esams might have
been done, he and his suretles shiall bs liable Lo the party
entitled to receive the roney collected on such execution
for the full amount of the debt, intereat cnd costs, to be
recoveread on motion before the court from which said execu-
ticn iesued, five days previous notice thereof beiug glven
Lo gnld officer ard his suretice.” ’

The ﬁtatut@a-of-Texas in rélation to execution, the
pertinent provislons of which are set out above, in pleln and
LLawblrnous lungusge declare that whon & wrlt of execubion has

Veen rrorerly iazued and placed in the hunds of the proper officar,

tuch ofrizer shull proceed "witbout delay to levy tlie same upon
L4¢ proverty of the defendant not exempt from executlon, unless
Cthirwlse uirected oy the pleanciif, bls agent or attorney™,
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and further provide that the officer skall be lieble to the
plelntiff should he fall or refuse to levy upen or eell eny
yproporty subjsct to executlon, when the swse might have been
done, . - o . ' '

In our ianvestipgetlon, we huvo fousnd no statute or
deoislon authorlizing or requiring the piving of oo indennity
vond before a levy ie wede updn rasl estete under & writ of
execution.,

Cur caurig bave held that when porsoveal prorerty s
fnvolved ths officer te whom a writ of exscution hus been
dircoted nmoy desand an Indesndty bond, ¢nd refuse {o nake a
levy ard sale under the writ uvntil such Lond 1s given., Illies,v.
C Flizpersld, 11 Tex. £17 (1854): Csazoppgood v Campbell, 49 S,

407 {CoCuin)i Hesd ve Carlin, £40 2.4. 105L (C.C.ie 19520,
Hub the aste ule doce not apply where the levy Ls to be made
vpon real estete. When real esotate in involved, our courts
have held thet an iandemnity bond is poither autlorized npor
required tefore 8 levy nnd sasle under & writ of exsocations Bryan
v. Hridge, 6 Tex. 137 (165}); Texas Juris. Vol. &8, page S1E.

In the case of Bryan ve Bridge, suprs, the sherir?
attespted to abandon n levy on real estate meds under a writ of
exocuti on, when the plointiff refused the shlerliff{’'s dexarnd for
¢ bonded indernity. The Supreums Court of Texas in an opirion.
by Chief Justice Hemphill, held:

_ 517 personal property were taken, the sherlifif, i1 he
doubted tre title of the defendant in exeocution, might demand
& bond of thils indsonity from the plaintiff before sale; dut

"I ex not avere of any principle or rule whioch regulres such
seourity wilere tie realty has becn the subject of levy, v
or which would, on denlal of seourity, justify the sherif?
in sbeandonlug the levy end vefusiing to rell the property.¥

The statutes covering the sublect of executions In foree
end effect when the above case was decided by the Supreme -Court
ware gubstantially the saze as the statutes in force and effecth
et the present tize. (Gemmel's Laws of Texes, Vol. 2, pagze 738.)

It is an olementary rule of law and statutory reguirement
tNat only property ownod by the executlon deblor not exempb LY
rLutute from foroed sale shall be sudjeot to levy end sale under
At exscution, srticles 3703, 3708 and 3790, lievised Clvll Statutes
6f Toxas, 19553 vard et al,., v, Cgples et ale. 170 3., 217, affirned
b7 Suprese Court, 179 S.%. 658} Loores & Sons v. Tusker Company,

E? Tex. 94, 46 3.%. 1044} Freeman on Ixecutione, Second Hdltion,
¥reo Lok, Section 102, ‘Whe rule berein sat out 48 stated 1l Vard
€t al. v. Caples et ale. 170 S.%. 817, @8 fcllowai
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"All that is reguired in this state to rsnder rroperty

 of the debtor subjeel to levy and sole is that it pust be
owpg@ by ib: executlon debtor ab the time OF Lhe 1ovye OF
course,the vights o tie exacuticn sredlior or Uhe purchaser
unéer ¢he sala cantoy go bayond tho rizhis of the defendant
debtor,s Ths above haos been thz rule always in this state,

and wo nsed not refer %o cases supportlng thoe view expressed,”
(Undersesring ours).

in the oase of oser & fong v. Tucker, suprs, it is
gtated by Ohlsi Justico Stmsyton ps follows: -

"It must be congceded that no praperty or interest in
property 1z eudject to sale unlor executlion or like process,
tnless the Gobtor, 1€ sul jurlg, hzs power to poss title

- to such property or interest in property by bhis own ath.®

The faot that the atitorney for the pleintiff in execu~
tion has polnted 2ut Lo the sberldl certain prarerty and demanded
that the shoeriiTl Jevy upon srme doey nit of itsell reguire thet
this be done. Bryan ve EBridges, 6 Tex, 18%., The writ of exccu-
tion dirscts the money to be made out of the property of the
Sefendant £nd naither suthorizes nor rsquires that the maney be
made oul of the property whicsh 1ls owned by pertiszs other than
the defendant debtor, Therafore, it behooves the officer to
vhonm the writ of sxeoution has been deliversd for execution to
aggertain whether the defendant named thereln owns &ny property,
poersonal or real, and 1f oo whether the sane is subject t0 e¢xodu-
tion. “the offlcer to whom the writ ol executioh is directed .
should alweys bear in mind thet the writ is intended for the
beneflt of ths plalintiff, and his interest and wishes should be
respected g2 far as thls may be dons legally.:

In your lebtter you state thst the . property, towls, ofl
and gas-leesebold estate, whlch the plaintiff has demanded that
the sheriff levy on is not owned by the defendant in sxecution
but on the contrary is owned by thilrd pardies no% nazed in the
Judgment or oxccution. e are therefore of the opinion that
the demand of the plaintifi is unreascnsble and not sapotioned
by lew and shoulda not be respected by the sheriff. Sreemen on
Sxecutions, Seccond udition, pogs 238, Leckion 108.
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- It is our oninion, and you are accordingly adviased,
that & sheriff or other officer to whol 8 writ of execution
has been directed may not refuse to levy the same upon an oil
und gee lewseliold estste, or othor real estate owned by the
derendent, merely hecause the pleintiff ln tlhe exasoution hns
refused the ofiicer's dosand for a bond of indemnity.

e sye mlzo of the -opinion that ipasxzuch asz the defen-
dants in the'writ of exccution Ao not own the cll end pas lesss~
Lold e¢stotes in question end 4o nobt own any cther goods, chattels,
12pds or benemenis in kecos County, Texas, subject Lo execution
the esald exeoutiocn shouwld be returpned™nulle bona,.®

Yours vory truly
ATTOTNREY GENERAL OF TEYAS
. 94E; §w94ﬁradicdﬁ
Ton De mowall, JTs

Asaiatant

ooz HOV 29, 1939
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