No._ 3034

Houso Bill Mo, 231, providing that if 1t conflicts
vilth SGtaty anti-trust laws it shall be null and volad,
held in confiict wdth such anti-truast lsws gnd there-
Tore invalid,

OFTICE OF THL ATTCRIEY QIMERAL

June 28, 1939

fronorable . Lee 0'Daniel
governor of Texas
Austin, TeXas

pear Sir:
opinion ¥o, 0=-1C39 .
Ro: Valldity of House Bill MNo. 231

e have for acknowledgiient your letter of June 22, 1939,
whercoin you sk the oninion of this Denartrment upon certain
questions relating to the validity of llouse Bill iio. 231, the
*fair trade" Afct, the questlons arlkted balng as follows:

"), Does the Caption of the bvill, under the
Constitubion, sufficlently set out the purpose and
cover the subfect matter of the bill? I cull your
particular attention to that part of the Cuption
vhich seys that it Is for the purpose of protectins
trade-mark ovners, éistributors and the gensral pub-
14c ageinnt injurious and uncconomic practices in
the distribution of artielas of stsndard quality
under distinguished trademark, brand or nane, ete,,
and would like for you to advise wms if this 1ls sur-
Tiociently consistent with the section of the bill
dealing with the subject and if 1t does, in fact,
coaply with the Constitution in giving notice of the
contents of the blll? Pleasc olso mcka your enswer
applicable to each and every part of the Caption,

vz, 1Ias there any provision of the Act in 1its
purpose and final result in conflict with Chapter 3,
Title 19 of the Penal Code of this State, or with
Title 126 of the Revlised Civil Statutes of 19257

~ %In oconnection with the above I understand that
thers 1s elways & question as to vhothor or not the
kind of contraots conteaplated in this Act are in
violation of some anti-trust statute, If the contracts
desgcribed are not in violation of the statute, it
wggld become difffcult to undarstand the purpose of
this Act, - .

“3, If the manufecturer or other person selling
to a dezler in Texas enter into a contract with hin
with 'the provislons stated, 2nd he agreoss and oblicantes
hinself to sell the goods at a price stipulated by
such manufacturer, or other percon, does hae, by reason
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of this Act or euch contrzct, have any protection
arainst such manufactuvor or othcr person furnishing
(0oods to znother morchant in the sone vicinity for
sale at a different priceo, or no price at ull? In
other words, if one local dealer rakes a contract
for the purchase of coumodities for resals with the
nanufacturor and arrees t0 sell thex at a fixed price,
can hc by tho terms of this bill bave an ogrecient
in his contract that the nanufacturer will not scll
to one of his compatitors at m ¢ifferent price, or

* no fixed price? If such provision should be in the
contract would 1t be a lawful provision? )

"4. I wvould like for you to advice mo the
reanlng anl effect of Parazraph 2 of Scotion 1, read-
ing as followus: )

'That wilfully 'and knowrinyly offering for

sale or oolling any cormodity at less than
the mininmun price stipulsted in any contract
entered into pursuant to the provizions of
this Act, whether the percon sgo offeriny for.
eale or gellinz is or 1s not a party to such
contract, 1z unfair coupetition and is action-
able at the sult of any person damased thera-
byl .-v‘ :

"Do you consider this language sufficlently defi-
nite and cazrizin to ve binding? .

"5, Fleasc advise mo in particular if Farapraph 3
of Section 2 1s in violation of any Federal law or, if
effective, would it amend, modify or repeal any of the
Anti-Trust laws of the Statz of Texas?

"6, Is any portion of said Aet in confliet wiih
the Constitution end laws of the United Statos or of
tha State of Texas?"

Since -we have reached the conclusion that House Bill No.
231 is in contravention of and conflicts with the anti-trust
lawes of the State of Texas, and therefore, by virtue of the
provisions of Section 7 of House Bill No. 231, is a nullity
end of no force or effect whatsoever, 1t becozes unnecessery
at this timoe to engage in the extensive study necessary in
order to enable us intellirently to answer other gquestions
of constitutlonality end statutory construction presented in
your inquiry. )

Vie bave presentcd in this Nouse Bill enaotod by the
Legiclature of the State of Texas the novel and psouliar
"situation of a lepislative body providing that the Act, desipgn-
ed to relleve ocertain types of contracts fron the prohibitions
contained in the anti-trust laws of the State of Texas, shall
be deemsed null end vold and of no force and effect whatsoasver
if 3t 3s efrfoctive to acconplish the desired purpose. Novel
end peculiar thousch this situation may be, it is nevertholess
the duty of this Dopartment and of all officers of ths gov-
ernment charged with the duty of cnforeins such laws to give
full effcet to the ecxpressod intontion of thoe Lezislaturo,

Section 7 of Mouse Bill Mo, 2231 1=2ads as rollows:_
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"Nothinz in this Act chall cver be construed
as aucnding, noxiryin., kuspﬂndinr or repeallng
any of the 1lnws of this Stoate dufining end pro-
hivitins~ trarts, monopolies, cnd consuir“cics
against trude, with particular reference to Chapter
3, Title 19, Fenal Code of the Stute of Texvs, and
Title 176, Raviscd Civil “totuter of Texas, 1905,
and if any provision of this Act is held to be In
contiavontion of or coniflict witih any of =aiad
lzws, then sald provision ghell) be nwll and void
and of no forco or effect.”

Sections 1, 2, 3, and 4 of Tlouse Bill No. 231 read as
follows

"Sectlion 1. That no contract rolating to the
sale o recale of 8 compzodity which bears, or the
label or contcont of whieh boars, the trade-maric,
brand, or natie of the producer or owner of such
couiodity, snd whieh is in falr and open competie
tion viivh comodities of the tame general ¢lass
produced by others, if not in violation of Chanter

-3, Tltle 19, Pernal Code of the Ctate of Texas or
Title 126, Revisod Civil Statutey of Texns, 1925
and if made for a poricd not in oxeses of {wo (25
years frou the date of ila execation, shall be
ﬂecded in violation of any lav of the State of

Toxas by roason of any of the Tollowlne provisions
which may be contained in such contract:

"1, That the buyer will not resell
such corzioiity, below tha minimun price stipulated
by the vandor,

"2. That wilifully and knowingly offer-
ing for sele or selling any coiriodity at lees than
the mininen srice gtipulated in any tontrset entered
into pursuant to the provisions of this Act, whather
the person so offeoxring for gale or selling is or is
not & party to such contract, ic unfalir coapstition
and is actlionable at the sult of eny person danazged
thereby.

"3. That the vendee or producer require
any dealer to vhom he may resell such conmodity to
agree that he willl not, in turn, resell, below the
mingmaa price stipnlatod by such vendor or by suah
vendee,

500, €o: byl il g . . -
.zzhncdit z: i it bii

-groenent in thﬁ tolluﬁli& ‘basdss:

1, In closing out the ovmer's stock
ror the nurpore of discontinuing delivery of any
such cormodity; provided, houevar that such stoock
is Tirst of fored to the ranufocturer of such stock
at the oririnnl invoico price, at least ten (10)
dnys before pigkr stoek srall b ofiared Tor sale to
the nubliec.

*a, When the goods are da'agcd or doter-
forated in quality, and notico is given to the
public theraof,.
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"3. By any of'ficer actinz under tho ordcrs
of any court,

“See, 3. The Tollowding teris, as used in this
Act, are hereby defined as follows:

¥*Froducer' moans grower, baker, masker, manu-
facturor, -or publisher.

"ooiodityt means any subjoct of comuerce.

"Sec. 4, This Act shall not apply to any contraot
or arrcencnt between the producers or Letween wholesalers
or betwszn retailoers, as to scale or resale prices. It
is Tfurther spzeifically provided that such contracts
betvieen said parties ere horeby declared void."

Title 126, Reviced Civil Statutes of the State of Texas,
is the Titlo of our Civil Statutes relating to trusts and
consplracics agalnst trade. The provislons of such title,
applicable Lo the charact»r of sgrecionts with which House
Bill Ho. 231 1s concerned, are quoted below:

, "Article 7426, A 'trust' is a combination
of capitnl, skill, or acts by two or mora parsons,
ifirans, corporatlons, or ascoclations of percons,
or eithor two or more of them, for eltker, any,

or a2l)l of the Tollowing purposes:

"l. To creats, or wvhich nmay tend to create,
or cariy out restrlietlons in trade or cosnerce
ses OF to create or caryry out restrictions in the _
free pursuit of any buciness asuthorized or pernitted
by lews of this State.

n2, To Tix, maintain, increase, or reduce the
price of merchendise, produce, or conmodities ...

3. To prevent or lessen competition in the
ranufactors, nmaking, trunsportetion, cale or pur-
chase of merchandise, produce, or ccmmodities ...

*4. To fix or maintain any standard or figure
whereby the pricec of any article or comnodity of
merchandisze, produce, or coveree ... shall be in
any nannsr affected, controlled, or estabdlished,

"5, To make, entor inte, maintaln, execute
or carry out any contract, obligation or agreement
by which the parties thereto bind, or have bound
theniselves not to sell, dlspose of, transport or
to preparc Tor marcet or transportation any article
or corrnodity ... or by vhich they shall agree Iin -
any nanner to keep the prico of such article or
cormodity ... at a fixed or craded figure, or by
vhich they shall in any manner affect or muaintain
the price of any comnmodity or artiele ... to pre-
c¢lude a Tree and unrestricted comnetition among
thencelves or othars in the sale ... of any such
article or comnodity, or by which they shall agree
to pool, combine, or unite any intercsts they may
have in conncction with the rale or purchase of
any article or conmodity ... whereby its price or
such chargre risht be in any moaner affected.
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"6, To regulate, fix or Jinit the output of
eny article or comnodliy whieh may be manufectur~
ed, nined, producéd or sold, ...

"7. To'obstaln from engesing in or continuing
business, or frow the purchaze or sale of merchon-
dise, prcduc¢e or commodities partially or entirely
within tho Stato of Texus, or any portion thereof,"

Article 7429 providss as follows:

"Any and all trusts, monopolies and con

eniraatng in vractvyadint af twmada honatn 4
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are prohibvited and deeclared to bte illetal.

Article 7430 provides in effect that the charter of any
corporation charterad under the lawe of %exas which may be
gullty cof violating any provision of the Title 126, may be
forfelted at thz request of the Attornsy Generel, if 3n the -
Judgent of the Court trylynz the case, the public interest
requires such Torfelture.

Article 7437 provides:

"Any contract or apresuent 1n violation of
any provislon of this subdivision shall he absolute-
ly void and nct enforeible either in low or equity.n

The balance of Title 126 c¢onteins many other provislons
dosigned Yo nake effective the prohibitions contained in
subdivision 1 of the Title.

Articles 1632, 1633, 1634, contalned 1n Chapter 3,
Title 13, of our Penal Codc, are but verbatin copies of
Artieles 74056, 7427, and 7428 of our Revised civil Statutesn,
referred to above.

rticle 1635 of our Penal Code provides that whoever
violaters any provision of such Chapior shall be confined
in the penitentiary not less than two nor more than ten
years, The balance of the Title contalns provisions not
necassary to bto notleed in connection with the discussion
involved herein,

Even & cagual readin; of the provisions of the above
statutes dlscloses that they vere deglgned to prevent the
Tixing of prices of articles of comnmierce in eny manner by
the ¢ozbined elforts of two or more individuals, firns,
corporations, or ascsoclations of percons The anti-trust ]
lnwe constituto a legislative recoy nition that combinatlons,
having for their purpoce or cfractin by their ects the riz-
ing of priees, arc obnoxious to the puvlic interest, and
digplay & desire to enact comprehenslve laws to render such
price~-fixinz illzgel, unenforeible, and punichable criminally,
no =zatter how 1t may be souzht to be acconnlished, whether
directly or indircetly.

So far ag nar anti~trust leve condenn co-called “vor-
Licalv price-~fixing, they conclitule Lut o legislative adoption
tnd rococnition of the statenent made by ths Supreno Court
of the United States in the caso of Straus vs, Victor Walk-
inz 1achine Co., P43 U, S. 490, 61 L, fd. 866, that attonpts
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to goll property for o Tull price 2nd yet to place restrzints
upon its furthur allenation, have been obnoxious and hateful
to the law frec the daya of Lord Coxe, beeause obnoxious

to the public interest.

In order to undexstand thorourhly the nature of tho
problem prescnied in conncetion wilth suceh luwe as the one
under consideration, it is perhapo sdvleoble that we review
the argutents in fevor of and agoinst sach laws. It ic
contended by advocates of such legislation that the monu-
facturer of trade-marked or braiaded articles of coimerce hag
a vital interest in the good wlll engendered by the sale
of such goods with his brand or tinde-mark upon them; that
price-cutting in such goods by rcteilers to whom the menu-
foeturer or distributor has sold them results in danage to
the ranufactuier's good will; that the dammape thus sustoined
incroases ihe manufacturer's costs and Inpalrs his abllity
to narket his coods and recsults in increased prices for such
foods to the buying public. (7 A.L.R. 453-4538). It ie
arguad that "vaortical" price-fixing--thet 1s, price-fixing
ot a branded commodity in coniretition with other branded
conmoditics of a similar c¢laos, by acrechent botweon the
nanufacturer or the dlatributor and the dealers in such
coamodity, as to the otrices for which his comnodity alone
ray be sold, is benefieinl to the public geonerally; whercas,
it is sdnittod that "horizontal" price-Ifixine apreopente--
that is, price-fixing between manufacturers or deelers in
siniler comzoditiss normally in competitlion each with the
other, is deeidedly inimicel to the public interest.

On the contrary, the arguments npainet sach price-rixinz
are phrased as follove by the Federel Trade Comnission report
ror the fiscal yzar ending Juno 20, 1918:

Y, The pouwer Lo fix pricces will usually be
abused by thc gllewance of too large profite;

%2, Resale price n=intenance protects and
encourages inefficient jobbers and prevents elimina-
tion in the over-crowded field of middlemen;

"3, It tends to secure cooparation of deanlers -
and to prejudice then opgainst brands whose prices
are not Tixed;

nd, It forces obthor dealers to attempt the
control of prices;

»$,. It oncourapres pgeneral standardizatlon of
prices and elimination of normel competition auong
dealers; and,

g, It forces the ultinmate consunzr to pay
hicher priccs and leaves him no bsrgaining pover
vith recpect to the article concernsd.™ {7 A.L.R. 453)

It is, of coursa, the prorogative of the Legislaturs, in
the exercice of its constitutional avtherity to oripinate such
Yerislotion 2z thin, and of tho Governor, in tho excrcise of
%is constitutional authorlty to veto or approve, to balance
theso arguments end considerations the ono aralnst ths other,
dotormine their vnlidity, and to trke such action as, to 1 haent,
appagrs to be in tha intercat of tho publie generally.
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In the abeoence ol any constitutional inhiltitions neither
this Departvent nor the courts wrould have eny rightfal con-
cern with the question of public policy involved, since

the detorsin.tion of that question of publiic polley is
povarnad by findings of fuct, and the norer to nuke such
findinze of fuel is by our Cenctitulion cixelusivaely vested
in the Legiczlature and in the Chizf Fxecuilve of the Stats,

It follous thot i the Aet had unequivoczlly cxenpied
such aprecuzonts s ars contomplated by 1t terrs Trom the
piroviciong of the antl-trust laws of the Stale of Toxas,
this Deparinznt vould bs concernced only with the question
of its constitutionulity. The Aet, however, does not mzke
such unequivocal exenptlon, but exprescly provides thot
i t'e contracto sanctioned by 1t are violative of tlicse
State anti-tiust lovig glready enzeted and in Tull force
ané efreet, the Aet itsolf, not the anti-trust laws, chell
be null and void and of no forco and cffect, :Fo that it
beconos necessary for this Dopartnent at the ﬁtact to
eontider the auastion of wvhether tho fet by its own tornms
is a nullity, and thils question bein:; deterninsd in the
arfirnative, any question of constitutionelity becomes poot,

By nucorous decisions In the State of Texas, our courts
hove deter:inod that our State anti-trust laws roendor
abosolutzly null and veld "vartical® price-Tixing aprcaements
enterced into botveen nanufscturers or diestritutors and re-
toilers, vhersbhby the rotoller agreos to resall on article
of coumercee in tivis State only at a pries ixed by the
ranufaclurer or distritutor of such article of cciuzzree,

In the ccse of Cuddell vs. “Jatkins {C.C.A. Can Antonio)
£2% 8. V. 225, the Court sald:

. RIT by the force of this contract and the
control piven thoreuncer, the resale of the pro-
duet in thie State is linited to any prescribed
territory, or to a fixed price, oi the rectaller
is requirad to devote 21l his tiwme to theo sale
of these particular geods and nay nobt enpege
in any othar business, then we say Llhat such
contract ... is in contravention of our antl-trust
statutes 2nd therefore invalid,®

In tha case of Segall vs. McCall Co., 104 8, W, 169, the
Supreme Court of the State of Texas held a contract for a
ezle of malterns, oblirating Sarall to gell no othnr patterns
except "cCall's, and to resell ot prices fixed by !'eCall, to
be void, in violation of Toxas anti-trust lawe, sayinz:

wPihe gontract fixes the price at which the vendes
shall scll in Toxar and provides that he shall re-
frain Tro.r sclling at reteil in Texas any other
pattern than the eCall pattern. This brings it
unier the jurisdiction of the Texus laws."

To the pame effect, upon cimilar feets, sse Pietorial
Review Co. vo. Pate Pros. (C.C.h. ¥t. worth}, 186 §. . 509.

hn exeornt Tron tha oplnioea in Cuddell vu. Vatikine
i'edicinag Co. cited above, is quoted wiih approval in the
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cans of ¥, W. Cooke vs. Page (C.C.A. San Antonio),'agé Se W
934, as well as in nany other Texas cacsca,

Xn the cage of Hudbb=Diggs Co. vz, Pitchell (C. C. A.
fustin}, 231 S. W. 475, it was held thet a controct betwvoen
a wholezale and a retoild dealer providine that the retailer
phould ressll tractors at a price fixed by the manufecturer,
#enry Ford, Tor sale to the retail trado, and requiring the
vholesaler to reimbursce the retaller for any decrease in the
roetail price of the truetors, was an ogrocment to rix and
aeintain the price for the sale of such commodity, and
thercfore violative of our State anti-trust laws, hence void.

In the cass of Coca Cole Co. ve. The Stato,.?25 S, V¥, 791,
the court announcod tho rulc that our Stale anti-trust lsws
were &pplleable to sales of patented, copyrighted, or trade-
maried articles, stating:

"The owner of an articlc protcetod by a patent,
copyright, o1 trafe-mark, wvhen he has ranulacturad
and sold the some, csnuot impese restrictions on
his vendee 8o 1o tho future sale of szime, Having
parted with his ownersnip thercin, it enters the
channals of trude as an articlo of commercs, and is
thereafter beyond his control,®

This rule of law wos cited with approvzl in the case of
Rozers v, “estinghouse Electrie Supply Co., 116 S. V. {(2d) 836,
writ of error refused dy our Supreme Couri, by the Austin
Court of Civil Appeals in $he case of Natlonanl Automatice
Machine Co, vs, Smith, 32 S. Y. (24) €79, and by the Texericana
Court of Civil Anpcale in the cace of Tri-State Sales Co, vs.
Hational Autoi:atle I“mchine Co., U8 S5, ¥, (24) 08G9,

In ecach of the following cases, the contracts with
which the courts woirc dcaling proninently involved agree-
rents betieen manufacturcrs or distributors and deslers to
vhow they were selling thelr goodsr that such dealers shouald
rasell such roodz only et retall prices fixed dy the nanu-
facturer or diztritutor, In each case, such "vortical™
orice~Tixing ogrocnent was held to be void bocause in vie-
lation of our Statc anti-trust laws;

¥. T. Rkawloigh Co. vs. Baker, et al (CQG.A. Texarkana),
117 S. V. (24) 1117,

Farathon 0il Co. vs. Hodlsy, ot al {C.C.A. Ft. Worth),
107 8, v, {(2a) 883, writ dlmissed.

XeConnon vs. Ralston, et al, 275 8. W. 165,

YeConnon vs, Marshall, et el (C.C.A, Texarkana), 280
8. W. 323,

W. T. Ravleigh Co, vs. Bradberry (C.C.A. fnarillo),
200 8, W. 870,

W. T, Fawleigh Co. vs. Hudeon, et el (C.C.A. F1 Faso),
290 5, ¥, 775.

: W. T. Ravioigh Co. vs. Gobar, ot al'(C.C.A. Waco),
B 5, W, (2d) Bi5,

J. R. ¥atkins l'edical Co. vs. Johason, ct al {C.C.A.
San Antonio), 162 8. V. 494,



fion, ¥, Lec 0'Daniel, June 25, 1939, Pape O,

In cach of the above elted cases Jucl referrad to,
there were othoer violations of tho snti-trust lavs involved
in such controcts, suoch ¢s roquiranonts thet the goodus be
s01d by the retciler only In ¢ coriain tesvltory, or thet
the dealer should bind hingzelf to gell no olbar poods of
o cimilar eharacter, or thit the dealer dovote his entire
tine only to the sale of the particulny ccuipsny's morchane
dige; bult 1t is apparent frow the follouin:s: cases referred
to below thut the stipulation in the contr.etz which chicfly
concerncd the courts was that fixinz prices, and thst the .
other stipulutions referrad to were repsrdcd by the courts,
&9 they ere by tho antl-truct laviz, au vicious and contrary
to the public intcrest becanue they afford effesctivs n.ozns
by vhich pricas control may be maintaincd.

In the case of J. R, Watkins liedical Co, vs, Joanson
et 21 (C.C.:. Sen Antonio}, 162 S, V., 294, thes Court, in
distingudshing the fupreno Court emrses of Albertyne Co.
v, Felst Co., and Fuqua vs, Drewing Co., rermarics:

M, .. they are eloarly distinsuichable, In
the Fuqua caso the pnrties sourht to conbrol
the price and cale of the baer after the title
theroto vested in tho purchacer, ns wall aas to
dopriva the buyer end soller of tle richt to dexl
with any other persone with refexrcence to the sane
cormodity in the saime teriltory darins tho ternm
of the contract. In tho Felst case no effort was
rade to control o limit tho disporition of the
foeds o.. but to bind the saller to 3011 the sans
elase of goods to no other person in the caio
territory for a linited tine, The contract clearly
showe that Yelist & Coupany were in no nannor linited
in thelr richt to sell or to fix the price of the
roods o» in wny manaer Yo contrel or linit the
free and unrestrained tysflfiec in the rooeds cold
after the title $horate vasted in Felst (& Coupany,
The gane can be suid of the coce of Nelipse Falat
Coapany ve. New Froccss Roofins Coapany."

In the ocaso of Pouble Geal Rlny Ceoxpany vs. Kelth,
{(C.C.A, FPt. Worth), 107 S. ¥. {2d} 428, wrlt rofused, the
Couwrt reecognized that 1f the coatroct there under consid-
eration had been one of rfale, rathar than one of agcnoy,
and had fixed the resale prices at vwhich the comuodisies
must be £o0ld, 1t would hive been in violstion of our Stato
anti~-trust laws.

In the caze of tiu Tnzmel Paint Co, vo, Davis (C.C.A.
Ft. Worth), 63 o, V. (2d) 861, the Court, in holdins that
a contract for the sale of paint not ctipulating tkat tha
distributor schould be the soule distribator in the territory
desisnated nor bindinz him to cell at a fixed price, 4id
not viplate Stato anti-trust laws, remaris:

"New Century anufacturin-~ Co. vos. Schourer
(Fexas Coicclon of Apn alu) 45 S, 70, (nd} 560,
is not in point, sine: tho contract there eonstrued
did stipulateo & fixed prica for which tha articlas
contracted for should be rold."
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It rmust bz noted, of course, that the cass of Mew
century Panufacturing Co. vs, Schourer held a contract to
parchase paint contalning provicions fixinr tho resals
price of paint to be in violstion of the Yeders) antl-
trust lawe; but it is appareant that the Fort torth Coury
of Civil Appeals construed that case as equally applicable
to our Stute anti-trast laws,

In tho case of 3. 7. Rawleich Co, vs, Fleteher, ot al,
(C.C.A. Terariana}, 2756 §. W, £10, the Court statzd that
the Tact that a dbuyer, purchacings articles outrloht, vwas
lariely governad by the seller's "susrested prices® in éls-
posinz of articlez bouszht did nob in sand of iteelf consti-~
tute & violitlon of Stete anti-truct laws, The Court says:

"Phare 1s no finding that it was & part of the
contract for Ilelchar to vrezoll the roods at-
prices listed to hin. The mere feet that 'in
éisporin: of the products purchased by him 0
Fletchar 'vas lodgely governad' by 'a purposted
retall price list of produets' would not, in
itself, be a viclstion of tho stotutes.®

That ezsge, therefore, turns upon the falluro to estad-
1ish eithar the arracucnt or the cugtom ludlyin; an afree-
ment, 10 rescll at orices fixed by the company, the court
neceeecarily iwnlying that if Flatchor had oblizoated hineolfl
t0 reszll et prices Tixed by tho conpany, there would have
existed sueh a conbination as is nwade unlowful by the anti-
trust laws of Texas, and such contracts would have been
vold,

And in the ease of Y, . Rawleigh Co. vs. ¥ish, (C.C.A.
Bagtland)}, £80 £, %. 793, the Cowrt, 1n consiruins & contract
for the sale of poods as not limiting elther territory,
recale price, or requiring vendse to sell only vendor's
goodi, and thercfore not violating our Ctate enti-trust
lawvsg, egain inplies that 1f the coniract hmd fized the re-
vale price, it would have beon in viclatlon of our anti-
trust lawe,

And in the case of ¥, T. Rawlelgh Co. ve, Yarper (Com-
niasion of Appeals), 17 &, W. (24) 405, tho Conalssion of
Appoals, wherz the jJury found ttmt the agrecusnt m:de pro-
vided that farssr wns to devote his entire tima, skill, ote,,
to selling poods purechased of the conpany by him, but thet
it aid not conbemnlate oy provide that his territory w-
to be limited or that the resale prico w 5 to be Tixed by
the coapany held that the contract Jid not violste our State
enti-trust lews, but hers again the intlimatlon 1s cloar thut
if the contract had provided for theo fixins of the resale
price, the court would have held 1t te be vold.

Other suthoritlces from this Stutae miszht be elted by us
in support of the proyosition involved, but to do so would
anduly leneihen this opinion, TITixhauctive ennotationa unon
the subject will be found in 7 A.L.R. 449; 19 A.L.G, 9255 G2
AL R, 1087; 105 A.L.E, 1351; 104 /e L.R. 1452; 100 ALK,
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That the Imnicdlate effect of the combination or apres-
nent nay be to lo.er prices has been held by oar courin
not to vitaliza or roendar \ulld such aprecacnte, In Cnn
Antonlo Gas Co. vs. State, 54 O, V. 289, it 1s sald:

"It doee not watter that the irnmadlate

result of combination may te a reductlon in
the price of coivioditics., A dnnucrouu arbitrary
power heaa been lodsed in 1ts hands, by whiceh
the business of the country may be abgolutely
domimated, and prico arbitrarily centrolled,
regardlecs of the lave of trede or the rules
of supply and denand, ... The objeet of the
statutes 1s to fuard the comuarce and trade
of the state so that it may flow in its regular
channels, subject to the law of supply and demand,
and untramneled by the coxbinntions of man or
corporations vihich can, at will, contyol thair
course, M

We huve been referrcd to the easa of 014 Dearbowyn Dis-

tridvuting Co. veo, Seagram Distillers, 81 L. Bd. 709, by the
Suprene Gourt of the Unlted Staton. That case involved
only the validity of the JTllincis Fair Trade Act insofor
an thea Constitution of the Unlted Utates 1a concerned,
The Illinols Iair Trsde Act contoinad no such provision
as is found in Sectlion 7 of Touce Bill 231, hence that
suthority hns no bearin; uvon the quostlon on vhich the
validity of House DIl 531 has turned,

Eubssctlions 1, 2 end & of Section 1 of ljouse Bill 231,
quoted above, expressly sanctlon and propose to make valid
and binding contracts of a character cenounced and rendered
nmtll, void, end unenforcible by tho provisions of our State
enti«trust laws, as contained in Chaptor 5, Title 19, ranal
Codo of the State of Texer, and Title 126, Revised Clvil
Stetutec of Toxas, 1925, Therofora, by virtue of the express
provisions contained in House Bill o, 931, Section 1 of
Fouse Bill Mo. 831 is entirely null, void, and of no force
and effect, &ince the provicions contnincd in Scetion 1
of House Bill 1o, 231 constitute the bone and sinew of the
entire Act, &nd without such provisions tho remainder of
tha Act beocomers meanlinrless, it is eprarent thit the entire -

_Act must fall. ' :

Yours veory traly
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