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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY SEHTRAL

Industrial Accident Board
Austin, Texas

Gentlemen: 5
Opinion Ko, 0~1088 ' \
Re: Answering the guegtign to what
extent the Industrial\ Acscident
Board may require an
ployee to stand e-medics] exam-
ination under Article 6307, Ses,
4 the \Rovised Stalutes:

Your letter of_iuna 2094 1939,with your request for
the interpretation of this<dep ept of paragraph £ of _
Section 4 of Article 8307 o\ th vigéd SBtatutes, and our

eg not inconsistent
“out and enforoing its

the State, and as often ap may be

4 by the Board to a physiclan or
ythorized to praotice under the Laws

« If the employee or the Asescoclation
rague gi/ﬁb or 1t shall be entitled to have & phy~
slolan 6r physicians of his or its own selection
preecent to participate im such examinaticn. HRe~
fusal of the employee to submit to suoch examination
shall deprive him of hie right to compensation
during the continuance of saeh refusal, When &
right to oompensation is thus suspended no ¢ompensa-
tion shall be payable in respect to the period of

ILESS APPROVED BY THE ATTORNEY OENERAL OR FIRST ASSIZTANT
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suspension, If any employee shall persist in
insanitary or injurious practices which tend to
either imperil or retard his reocovery, or shall
refuse to submit to such mediocal or surgical treat-
ment or other remedial treatment recognized by the
State, as 1s reasonadly essential to promote his
recovery, the Board may in its discretion order

or direct the Assoclation to reduce or suspend the
compensation of any such injured employes. No com-
pensation shall be reduced or suspsnded under the
terms of this Section without reasonable notice to
the employee and an opportunity to be heard.

. "When authorlzed by the board, the Assoclation
shall have the privilege of having eny injured
employee examined by a physician or physicisns of
its own selection, at reasonable times, at a place
or places suitable to the condition of the injured
employee and convenient and acoessible to him,

The Association shall pay for such examination and

the reasonable expense incident to the injured

smployee in submitting thereto, The injured employee

shall have the privilege to have a physician of his

own selection preszent to partiseipate in such exame

ination. Provided, when such examination is directed

by the board at the request of the Assocliation, the

Assooiation shall pay the fee of the physician

selected by the employes, such fee to be fixed by

the Board," _

There is nothing in the above article whioh refers in
any way to a "physical examination.” It does provide for a
*medical examination” or en exsmination made by ons or mors
physioians, We presume, thersfore, that what you desire is
our conetruotion of an "examination by a physioian™ within
the contemplation of said Artielej since this is the only
kind of an examination provided under said statute, we will
80 treat your question in this reply.

Under said Article the courts have held thet the Indus-
trial Accident Board is not compelled to force an employee to
submit to an examination, If, however, the Board, in ite
discretion, thinks that en examination should be made by a
physiolan or physicians, it has the power to require the em-
ployee to submit to seid examination at the hands of physl-
clans which have been duly designated by the Board,
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In Texas Employers Insurance Ass'n, v, Arnold, 105 S.w.
(2d) 687, the court held that the Board, as well as the trial
court (after game had been appealed to the trial court), had
the power to require the injured employee to stand an exam-
inatior by a doctor, but that neither the Boerd nor the
trial court were compelled so to do.

In Indemnity Insurance Co, vs, kurphy, 53 S.W. (24) 506,
the ocourt held that the Board had the power to compel the
employee to submit to a medical examination and that after
the cause reached the trial court, it had the same power.

In Petroleum Casuaelty Co. v. Bristow, 35 S.W, (2d4) 246,
the Court held that the trial ocourt might, but was not required
to make the injured employee have an ex-ray exsmination,

In United States Fidelity & Guaranty Co. v. Nettles,
35 s.%W. (28) 1045, the oourt held that the appellates court
would not reverse a case because the trial court refused to
require a medloal examination, unless it appeared thet the
trial ocourt had abused its disoretion. :

In 74 8, W. (24) 122, Traders & General Insurance Co.
v, Low, the court stated that an arbitrary refusal on the part
of the triasl court to require the employee or claimant to stand
a medical examination would doubtless be reversible error,

While each of the cases above cited (and a number of
others could be added along the same line) hold in general
language that the board or the triel court may require the
claimant or employee to stand s medicel examination, said
rule, we think, would be controlled by the general rule of
law as laid down by our Supreme Court in Austin & N.W. Raill-
way ve., Cluok, 97 Tex. 178, 77 8.W. 402, which has been
followed up to the present time, Therein the Supreme Court
stated that the court eould not regquire s party to submit
to a medical examination, but that the complainant or injured

employee could be asked whether he was willing to submit to
a medicel examination, and if he refused, that fact could bve
argued to the jury esgainst his right to recover as wsll as
egainst his testimony thet he had received any Iinjury.

The correct rule, we think, is accurately stated in
84 Tex, Juris, 441 as follows:

"Notwithstanding the fact that the plaintiff
in a personal injury action may refuse to submit to
2 physiocal examination, the refusal to subtmit to an
exanmination by disinterested physicians may dbe
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brought before the Jjury to be considered by them
in determining the oredibility and sufficiency of
the testimony of the plaintifr.v

Section 4, Article 8307, which is here under review,
provides for the appointment of a physiolan by the Board to
exanine the injured employee under the conditiocns namsd
therein, and provides:

"Refusal of the employee to submit to such
examination shall deprive him of his right to
compensation during the coantinmance of such refusal,
¥hen a right to compensation is thus suspended, no
ocompensation shall be payable in respect to the-
period of the suspension,™

If the injured employes refuses to submit to a medical
examination at the hands of the physician appointed under
the provisions of said Article, then the Board has the right
and the authority to deprive him of any and all ocompensation
during the continuance of such refusal.

The question of the kind of an examinetion the doctor
shall make is left entirely to the disoretion of the physi-
oian. The law provides that the injured employee may, if
he desires, bave his own physiclan present while the examina-
tion is bYeing made, and if the examination is being made at
the request of the Assooiation, the fee charged by the
employee's dootor must also bs paid by the Association,

The lLegislature has not attempted to state the kxind of exam-
ination that the dootor must or can make, It is a profes-
sional examination and the phyeician has the right to make
same in such manner as will enable him to give an accurate
diagnosis of the case and enable him to give an expert
medical opinion relative to the extent and duration of the
disease or injury or malady caused by the accident. The
gtatute does not authorize the physidian to perform an
operation, but it does authorize him to make a complete and
rull examination of the injured employee,

In support of our construction of the Article under re-
view, we call attention to Section 12b, Artiocle 8306, which
provides that in cleims for hernie the Board oan order an
operation and if the employee refuses to submit to an opera-
tion, he can then only recover compenfation for incapacity
under the general provisions of the Workmens Compensation
law, not to exceed one year., In Tally vs. Texas Employment
Insurance Association, 48 S, W, (24} 988, the court had this
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particular seotion under review and held that seme was valid
and that a failure of the employee to submit to an operation
limited him in his recovery under the Workmens Compensation
Act,

The definition of the term "medical examinstion™ was
4i scusgsed in ex parte Vaughan, 246 S,%W, 373, the Court of
Criminal Appeals, in pessing upon an ordinance of the City
of Dalles which required all workoras in restaurants to
have a "medlicel examination" to determine if they had any
infectious or contagious disease. The court stated that
the term "medical examination™ as used in said ordinance
meant “an examination by a reputable physicisn declaring
that the person 1s free from all infectious or contaglous
diseass,™ leaving it entirely to the doctor making the
examination to use such means and methods as he, the dostor,
deened necessary from a professional or mediocal standpoint
in order to glve the required certifiocate,

Under the second paragreph of section 4, Article 8307,
quoted by you in your inquiry, if you by your rules have
suthorized sams, the Aesociation has the right to have an
injured employee examined by a physioian selected by the
Assoclation, provided the employee may take with him his
the employee's, personal physiocian to be present to pa:ti-
cipate in such examination. If the injured employee refuses
to submit to said examination, then the Board may thereafter,
under the provisions of the first paragreph under gaid
Article, deprive the employse of all compensation during
the period of time which he, the employee, continues to
refuse to submit to said sxamination.

The injured employee does not have the right to take
with him into the examination anyone excapt his own personal
phyaician, The injured employee and the examining phyeician
can by agreement permit any other person to be present at
said examination., If elther obJects, no one except the
phyeician eppointed to make the examination and the employee's
physiocian can be prasent,

Yours very truly
ATTORNEY GENERAL OF TEXAS
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