OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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Honn. Sam T. EBolt
County Attormey
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Carthage, Texas (//

Dear Sir: &\‘jx \\\
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"Please advise me if thers iz a law
govsraing as 40 how thess funds shall
be alstrivated,.”

Your question soneerna the proper distri-
bution of county roed and hrlidge fund moniea
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among the courissionsaxs precinets of the sounty,

The county road and bridge fund proper 1is
derived from two scuresss gounty taxes and automo-
bile registration taxes,

Sinece you mention “eounty funds that are
derived from automobile registrations®, we gather
that you are principally interested in that por-
tion of the county road and bridge fund acoruing
under Article 8675a of Vernon's Annotated Civil
Statutes, The Automobile Reglatration Act,

Iiajoaition of that portion of the county
rogad and bridge fund consisting of automobile reg-~
istration fees is governeld by Seotion 10 of Arti-
cle 6670a, supra, The pertinent provisions of said
seotion read as follows:

*None of the moniss so placed to the
oredit of the Road and Bridge Fund of a
county shall be used to pay the salary
or compensation of any County Judge or
County Commissioner, but all sald mon-
ies shall be used for the consiruction
and maintenance of lateral roads in sush
sounty under the supeaervision of the
County Engineer, if there be one, and
if there is no such engineer, then the
County Coumissioners' Court shall have
authoritiy to comnand the servioces of
the Division Enginesr of the State Eighe
way Department for the purpose of superw
vising the ¢onstrustion and surveying
of lateral roads in their respectiva
counties, 4ll funds allocated to the
counties by the provisions ef this Act
(Arts, 6675a~1 t0 68785a-l4} P.C., ATt, »

07a) may be used by the gounties in the
yment of obligatiocns, if any lssued
"and incurred in the eonstruetion of the
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improvement of all roads, inoluding
State ¥jighways of suoh counties and
districts therein; or the improvement
of the roads comprising the Copnty
Road systeam.™

The case of Stovall v, Shivers, Civ. App.,
(24) 363, On page 3687 of the latter opinion,
contains the fcllowing statement with respect
to the above quotsd sectiont

"As to that portion of automobile
registration fees retalned by Yan Zandt .
County, artiole 6675a~10, Vernon's An~
notatea Civil Statutes, expressly pro-
vides how same shall be expended, and
for that reason it is obvious that are
ticle 6740 has no application to same,"

We have been unabls to find any other law
governing the disposition of these funds from
sutomobile registration fees in the gounty road
and bridge fund, The purpose as stated in Ar-
tlole 6675a~10 is the “oonstruoction and malntsa-
ance of lateral roads" or'paymsnt of obligations™
incurred in the oconstruction or improvament of
all roads in the county - county or state,

There is ro formula for the spending of this
particular portiocn of the oounty road and bridge
fund, Article 6740 has no epplication, aceord-
ing to the decision of i3tovall v, Shivers, supra.
The responsibility for the proper expendigure
of thepe funds rests primarily upon the Comais-
slonera' Court. We wish to quote further from
the opinion of the Comm, of App. of Texas, Sec,
(d) in the Stovall v, Bhivers Opinion.

"By article 234E of the Revised
Statutes, it is provided that the seve
eral oommissioners, together with the
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sounty Judge, shall compose the Yoom~
missioners ¢ourt.,! Such court ig mand
i8estly & unit, and is the agency of

the whole county. Ths rcspeqtive mem-
bers of the commissioners court are
therefore primarily representatives of
the wiicle county, and not merely repre=-
sentatives of thelr respective precindts.
The duty of the commissioners court is
t0 transact the business, protect the
interests, and promote the welfare of
the county es a whole. Among the powers
conferred upon such court by article
2351 are the following: The power to
lay out and establigh, ohange and &ise
oontinue roads and highways, the power
to build bridges and keep them in re-
pair, and the power to exeroise general
coatrol over all roads, highweays, Lferries,
and bridges in thelr ocounties. They
have the power to lavy a tax not to ex-
ceed 15 cents on the $100 valuation

for rosds and tridges., This fund is,

of course, for the benefit of all roads
and bridges of the county., Thegse Do~
visions of the law, as well as others
which might be mentioned, clearly con-
tenplate that the ccamiszioners court
of sach county shall regard the roads
and highwaya of the ¢ounty as a systen,
to be laid out, changsd, repaired, im-
proved, and maintained, as far as prao-
tical, as e whole to the best interests
and welfare of all the pecple:df thae
county. It 1s clearly contamplated that
all roeds and bridges of the county
shell be maintained, repaired, and im-
proved when necassary, as the conditiocns
may requirs, regardless of the precinet
in which same may be logated, so far as
the funds wiil equitably Justify.c

364



b

lion. 3am T. !olt, page ©

As for that portlon of the ocunty road
and bridge fund conasisting of ecounty taxes, ar-
Llcle 6740, Revised Clvil statutes, providess

*The commiasioners sourt shall see
that the rcal and bridége fund of thelr
county is judioiocusly and equitably ex-
pended on the roads and bridges of their
county, and, ss nearly as the condition
ané necsssity of the roads will permit,
it shall be cxpended in each county ocom=
migsionsrs precinet in proportion to the
auount collceted in suoch precinot. Money
used in building permnanent roads shall
first bve used only on Tirst or second-
oclass roads, and on those wiich sbail
have the right of way fwunished frea of
cost Lo make as stralight a road as is
practicable and having the greatest
banus offered by the citizsns of money,
labor or other property."

This artiecle has been gonstrued by the
Comm, Of APp. ¢of the State of Texas. Stovall v,
Shivers, supra.

%We quote thsrefgﬁn ap follows:

*It will be observed that Mhe arti-
ele in guestion provides that the road
and bridge fund shall be judiciously
and equitably expended on the roads and
bridzes of the county, and, as nearly -
es the gondition and necesaslty of the
roads will perzit, shall be exponded in
each county commissioners precinet in
proportion to the amcunt collected in
such preeinct. 1n our opinion, thers
1s obviously nothing in t.is article
whioh compels the commissioners oourt
tc dlvide the road and bridge fund ao-
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cording to any fixed mathematical for-
mula, and apporticn same in advance for
the purpose of being expended in eny
given precinot. The use ¢f the word
fexpsnded! to our minéds clearly sug-
gests that saié funds skall be appore
tioned and paid cut from time to time
as the naceasity for their use arigses
in the ordinary adsinistration of the
county affalrs.” s » « "

"Netwithstanding this, the cormis-
sloners court must give effect to sald
artiole 6740 vxoept when the necessi-
ties of the roads and bridges require
a departure from it., That article reé-
guires that the road and bridge funds
of all counties shall be judieiously
and equitably expendsd, It further re-
quires that such funds shall, as nearly
&8 the condition and nscessity of the
roads will permit, be expended in each
commisaioners prscinot in proportion
to the amount eolleoted in such pre-
cinct. The dominant purpose of this
statute geems t0 be to require that the
road and bridge fund shall be expended
in eagh ocovmmissioners precinot in pro-
portion to the amount ocollected there-
in. In this regard, the statute msans
that each precinot ghall prima facie
be entitled to its own funds, and in
the absence of any reasons to the con~
trary they should be so <ivided and
expended, However, the: duty to ex=
pend the funds in the j:cportion above
mantioned ia not an sbsolutely inflexe
ibvle-one, This is evident from the
faot that the dominant purpose of the .
statute is gualified to the extent
that the court by ¢lsar implication ie
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given the right to expand ths road and
bridze fund in a proportion othsr than
in the proportion in which they are 0ole
leoted when the conditions of the roads
in the reapactive preeinats croates a
neceasity vo o do, Ve think, however,
that the reyuirsment to expend the fund
in the proportion mentioned cannot be
avoided except in cases or conditions
of necessity. Of course, the ccomis-
sioners oourt has the right to exeroise
its sound Judgment in determining the

. necessity, but 1t cannot act arbitrar-
1ly in regard to such matter."

In answer to your guestion we wish to ade
vise that the distribution of the sicnios in the
sounty road and bridge fund is governeg by arti-
ocle 6675a~10, Article 6740 and the rule laid
down in the case of Stovall v, Shlvers, supra.

As for that portion of the county road
ané bridge fund consisting of automobile regis-
tration fees paid into the fund of article 667%5a,
seotion 10, is controlling, It 1s our opinian
that in expeanding this portion of the fund for
the purposes expressly set out in section 10 of
article 8678a, the commissionera' court of the
sounty shall regaré the roads end hlghways of
the county as a systen to be built, improved and
malntaloed as a whole to the best {nterests and
welfare of all the pecple of the sounty and of
all the precinets of the county.

In reapset to the eounty raised monlies,
‘they must be "judiciously and equitadly” expshd-
ed., Wulle the statute {Arv, 6740, supra) ocon~
templates that the monies ahall é@ expended in
sach coumissiansers presinot in proportion to the
amount oollscted in such presinet, the commis~
gioners' court is not oampellaed to follow any
mathematioal formula in dividing the fund, -
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Cases or conditions of necessity Justify
the soumiassioners' court's departure from the rule
w:leh 1s that "each precinet shall prima facie
be entitied to its own fund.”

Under the statutes and the above detision
neither of the standards set forth ir your let-
ter are controlling «~ "funds » » = should be
divided into four equal parts for esach commlis-
sioners preolnet, or should = = ¢ be divided ac-
cording to the amount of paresntage cof miles of
roads t¢ bs maintained in each precinct # « » »

Trusting that we have fully anawered
your inquiry, we are

Yours vary truly
. ATTORNEY GNERAL CF T ELAS

Wl
APPRQYER, TUL 31, 1939 @) A ot ant .
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