OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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GERALD C. MANN
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Honorable James E. Kildey
Director

Motor Treansportaetion Divisicn
Rallroad Commission of Texas
Austin, Texas

Dear Sir: Opinion No. 0-1098
A Re: Vhether two certifie

certificates of gonven-
peration as e common car-
from Dallas through Fort

y and (3) Ho. BOE3 from Dal-
o DoL.on, Rising Star, and back

‘-dratha- slause of thq Motor Carrier Act. Nelther
dricate, noh any portion.: of either, has ever been re-~
voked ) modified or 4ltered by the Railroed Commiseion.
is sagquisition of the two limss, apparently there
has been RO pepafate operation of the two certificates, as
For{ Worth and Dallas, but Johuson's trucks have
been anthorized to operate under both ocertiricatses.

Johnson has made application to sever Certificate
Fo. 2023 at Fort Worth, snd to sel) end assign to Bouth-
wastern Transportation Compsny all that part of suoh ver- :
tificate euthorizing operstion between Dalles and Fort ¥Worth.
He proposes to continue Dallas snd Yort Worth and
intermediate points under Certificate No. 2325. We ere ad-
vised that Southwestara Trensportation Compsny holds cer-
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tificates to operate out of Dallas in an easterly direc-
tion, but &t the present time has no suthority to operate
between Dallas and Fort Worth.

The spplication to so sell and assign such part
of Certificate No. 2023 complies with Secotion b of Article
911b, Revised Ciyi)l Statutes, relating to the sale and as~
signment of certifiostes of convenience end neceasity, but
it goes no further, &pecifically, it does not mest the re-
quirements of Section 10 of Article 911b, whioch sets forth
the faots which an epplicsetion £Jr e certifiocate of conven-
fence and necessity must conteain. Two arguments are ad-
vanced by contestants in support of their oontention that
the Commission cennot legelly authorize the essignment:

(1) That when both certificatus. cems into the hands of &

. common owner they beceams merged or consolidated over the
route commonly traversed by them, to-wit: Delles to Fort
Yorth; end {2) under the steatute, a certificate cannot be
bmke: into pieces and a part only of s route so0ld and as-
ai@e .

You request our opinion in response to the fol-
lowing two questions:

»(1) When Johnson becames the owner
of both certificetes 2023 and 2225, d4diad
there come sbout a merger of the rights
thereundsr, as far as the line between .
Dallas &nd Fort ¥Worth are oonserned, of
such nature as to preclude his later sale
of his rights under one of these so far-
a8 the distance between Ft. Worth and
Dallas is concerned? ‘

#(2) Under all of the facts present-
ed by the enoclosures, does the Commission
heve the discretiocnsry power, upon proof
of proper statutory facts to approve thie
particulsr transfer and sale, teking into
consideration, elong with other fects,
the previous opinion of the Attorney Gen-
eral referred to by Christopher?”

In the case of Railryoed Commission vs, Red Arrow
Freight Lines, 96 S.W. (24) 7855, befors the Austin Court
of Civil Appeals, the facts _'1m1_.1fpd were, brfierly, theset

H. H. Lawler became the cwner of two certificetes
of convenfence end necessity, one to operate from Houston
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to San Antonio and intermediate points, and the other from
Sen intonio to the Valley vies Edinburg, and intermediste
points. He riled an application before the RKailroed Com-
mission for e eo-called re-routing to permit him to go di-
rectly from Houston to Edinburg, without serving intermedi-
ate points on th~t route. Without requiring him to show
the necessity of this through service, on the theory that
he slready had authority to serve shipments from Houston

to Zdinburg and thenceforth into the Valley, and vice ver-
sa, the Commission entered sn order granting suoh re-rout-
ing. The trial court entered a judgment annulling such or-
der, and the Keilroed Commission appealed. ¥e quote from
the opinion of Judge MoClendon, as follows:

"The two certificates were granted
at different times to different individ-
uals. They were granted to serve sepa~
rate and distinot transportation re-
quirements: The one served the territory
from Houston to Sean Antonio and inter-
mediate points; the other, that from San
Antonio to the Valley end intermediate
points. In oomaidering the question of
convenience end necessitly as to each
certificats, only the needs, require-
ments, eto., of the two termini end ine
termsdiete points were involved. Neither.
gortifricate had eny relation to the
other, The feot that common ownership
was finally united in Lawler in no way
modified their effect. They were mani-
festly not designed originally, nor
through common ownership thereafter, to
provide a direct throuvgh service betwoon
Houston end Valley points.™

So it is in the oase bhefore us, Certificates
Ros. 2225 and 2023 were granted for the purpose of meeting
separate and dietincet trensportation regquirements. Ko.
2225 wes granted for the purpose of mesting the need of
the public for a service from Dalles through Fort Worth to
Sen Angelo via Abilene, while Ho. 2023 wes granted to meet
the needs of the publio for a service from Dalles to Fort
Vorth, Brownwood, DeLeon, Rising Star, and back to Deleon.
The neture of the certificatss granted was not affected by
the fact that subsequently to the time they were grented
they dbecame ownsd by one person. One person owning both
certificates couléd render Loth services the same es if the
certificetes were differently owned. Subseotion (b) of
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Section 12, Article 9llb, reads as follows:

"The Commission at eny time after
hearing had, upon notice to the holder
of eny certificate or permit end after
opportunity glven such holder to be
heard, may by its order revoke, suspend
or emend eny certificate or pemit ia-
sued under the provisions of this set,
where in suoh hearing the Commission
shell rind thet suoh certificate or per-
mit holder haa discontinued operation or
hes violeted, refused or negleoted to
observe the Commismsion's lawful orders,
rules, rates or regulations or hes vio-
lated the terms of saiéd certificate or
permit; provided that ths holdsr of such
certificate or pemit shall have the
right ol appeel as provided in this Act.”

The fact thet the Railrosd Commission has never
proceeded to revoke or smend either of these certificates,
under the authority above provided, we think is sufficient
evidence of the fact that thes present owner of the certirfi-
cates has mainteined the services required under each of
those certificates. The faocts submitted to us do not show
as a matter of law that the ocertificates have become merged
or consolidated over the route fram Dallaes to Fort Worth.

The question with which we are now confronted "is
whether Certifiocate No. 20235 cen be severed at Fort Worth
and the route, or authority to operate from Fort Worth to
Dallag, s80ld end mseigned. Section § of Article 911d
reads, in part, &s follows:

"Any certificate held, owned or
obtained by sny motor earrier operating
aes & common carrisr under the provisions
of thie Act mey be sold, assigned,
leased, trensferred or inherited; pro-
vided, however, that eny proposed sale,
lease, essignment or transfer shell be
first presented in writing to the Commis-
sion for its epproval or disapproval end
the Commission may disapprove such pro-
posed sale, aasignment, lease or trans-
fer if it be found snd determined by the
Commission that such proposed sale, as~
eignment, leasa or treansfer is not in
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good faith or thet the proposed pur-~
chasaer, assignes, lesses Or transferee
is not eble or oaspable of continuing
the oparation of the .equipmsnt proposed
to be sold, assigned, leased Or trans-~
ferred in such manner as to render the
services demandsed by the pudblic neces-
sity and convernience on wnd elong the
deaignated route, or that said proposed
gele, uscsignment, leass or transfer is
not best for tha publio interest; the
Commission in approving or disapproving
any sale, assignment, lease or transfer
of any certifioeste may teke into oon-
gilderation &il of the requirements eand
qualifications of a regular spplicant
required in this Act, and epply same &s
necessary qualifications of any proposed
purchaser, essignee, lessse or trans-

_ rﬂme; « s a7 .

Ordinarily, of course, ths grester includes the
lesser, and authority to oonvey the whole would constitute
eauthority to sonvey any part thereof. ¥e have not over-
looked the faet thet ths services contemplated in the grant-
ing of Certificete No. 2023 included not only services from
Dallas to Fort ¥orth, snd from Fort Worth to the next ocity,
and thence to the next, but it also probably included e di-
rect service between Dalles and DelLeon, and Delles and oth-
er stationsion the route. We have reached the conclusion,
however, that e#ile of a part oasn be made, although an inter-.
change service nay be substituted for a direct one. Surfi-
cient proteotion is given to the publiic 4in this regard by
that part of Section 5 of Artisle 911lb giving the Commission
authority to disepprove any proposed sele or sseignment, if
it be found and determined by the Commission that sams is
not best for the public interest.

: S8ince Southwestern Transportztion Company slready
holds certifioates of oconvenience and necessity euthoriziag
operetdons rrom Dallas into Eest Texes, the possibllity is
pressnted thot if this transfer is consummeted the South-
westarn Transporietion Compeny mey tie its oertificates to-
gether at Dalles and create a through servige from Fort
Worth into East Texss, without heving pleaded and proven
the necessity of such through service. Similar situations
ney be presented upon the sale or essignment of e certifi- -
aate in whole, The fact that Southwestern Transportation :
Compeny alresdy owns certificates asuthorizing the operation
of a common carrier service eastward from Dallas should not
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necessarily remove Southwestern Transportation Compeny from
the list or eligible purchusers of the .certificate from
Johnson Motor Lines. Nor should the right of Johnson Xotor
Lines to sell the certificete hecesserily be curtailed by =
removal from the sligible list of ell persons holding ocer-
tiricates suthorizing operation out of Dellas., Ve again
refer to Section 5 of Article 9l1lb, and express the opin-
ion that the public is given sufficient protection in the
powers therein conferred upon the Commission with refer-
ence to the eappruval or disspprovel of proposed sales end
assignments., As respects competing carriers, it mey be
thet the kind of service which Southwestern Transporte-
tion Compeny ultimetely inauguretes from Fort Worth into
" East Texas may present & question with which we ars not

now conecerned. ‘

¥e understand that on e number of occasions here-
tofore certificetes have been severed horizontelly, =and
parts thereof so0ld and assigned under orders of the Rall-
road Commission. We elso understand that on a few ococa-
sions parallel certificates which hecame owned by a single
person were permitted to be severed, one from ths other,
and one of them s0ld and conveyed in such a wey that they
were thereafter operated by different carriers, The prec-
ticel construction thus placed upon the statute with re-
speot to these matters by the Railroad Commission is en-
titled to consideration. -

‘ In the case of Thompson vs. Foster, 105 S.W. (2)
%45, a lessee applied for approval of certain tontracts be-
tween him and Painter Bus Lines, Inc¢., for the operation
of a round trip daily motor bus schedule from San Antonio
to Del Rio under a certificate owned by Painter Bus Lines,
Inec. Painter Bus Lines' certificete esuthorized several
bus operations between several cities and towns, includ-
ing one round trip daily operation from San Antonio to
Del EKilo. Painter Bus Lines entered into a contract with
Foster for the right or privilege of operating the sched-
ule from Sen Antonio to Del Rio, as authorized by the cer-
tificate under the supervision end regulation of the Rail-
road Commigsion. Yor the right or privilege of opereting
such schedule, Foster was to pay Painter Bus Lines the sum
of ££5.00 per month, and a certein percentage of locel
feres for tickets sold by him, The contract was for e
period of -ten years. The Commimsion refused to approve
the contracts, snd threatensd to arrest Foster for oper-
ating the schedules witheut written approvel of the con-
tract. Foster obtained s temporary injunction, and the
trial eourt overruled a motion to dissolve the temporeary
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injunction. We quote from the court's opinion, as follows:

"Nor do we sustasin the second prop-
osition that the law does not authorize
& lease or a oontract for the opesration
of a motorbus schedule by the owner of
the certificate of convenience and ne-
cessity. Such & lease or contract is
not a transfer, lease, or en assign.
ment 0f & part of the certificete, but
is msrely s leese or oontract of s right
or privilege under the certificate,
whish certificate still remains the
property of the owmner., The lease or
contract for the operation of a bus
schedule under a certirfioste is author-
ized by the.portion of section § of Ar-
ticle 91la, Vernon's Ann. Civ. St.,
which reads es follows: ‘iny right,
privilege, permit, or certificate held,
owned or obtained by sny motorbus com-
pany under the provieions of this Act
(Art: 9lla; P.C. art. 1690a) mey be
80ld, essigned, leased or transferred,
or inmherited; provided, however, that
any proposed sale, sssignment, lease or
transfer shuall be first prusentod in
writing to the Commission for its ap-
provel or disapproval end the Commis-
sion may disapprove such proposed sale,
easignment, lezse, or transfer if it be
found snd determined by the Commisajon
that such proposed sale, asssignment,
leass or transfer is not made in good
falth or that the proposed purcheser,
eassignee, lessse or t{ransferee is not
able or ocspable of continuing the oper-
ation of the equipmsent proposed to be
sold, assigned, leased or transferred,
in such msuner as to render the service
demanded by the public necessity and
convenience on end elong the designated
route.'™

In the above casa it iz noted that the ocourt
drew a distinction between the facts in that cese and the
lease of a part of a certificate. However, the comtrect
between Peinter Bus Lines snd Foster came sc close to be-

ing an assignment of a part of the certificate for e period
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of ten yeers or a8 lease thereof thet we do not believe s
different holding would be warranted upon & sale or lease
of 8 pert of a certirficete. Your sscond Question is an-
swered in the affirmative.

Yours very truly

ATTOWNEY GENERAL OF TEXAS

By éigL““*’fézgzallﬂdc

Glenn R, lLewis
Aesistant
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