OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN

Hon, James Z. ¥ilday, Director
Lotar Trensportation. Division <
Railroad Commissioner of Texas
Auséin, Texas

Dear Sir:
Opinion Yoe. 0-110'7«'\

ement of Ywus terhifials in this state,
; s end reguleticns con-
345, submi.tted with your

- NOTOR BUS TRANSFORTATION AND
RATLRAAD COMMISSION, .

) he Commisaion is hereby vested with
power &nc euthority and it is hereby made its
duty to supervise end regulate the public. ser-
vice rendered by every motor bus company oper-
ating over the highways in this Stute, to fix
or approve the maximum or minimum, or maximum
ané minimum, feares,rates or charzes of, and to
prescribe all rules and resulations necessary
for the government of,. 6aoh motor bus compenys;
to presceribe the routes, schedules, sorvice, .
and safety. or*opera'cions of each such motor dus

company; *

HO COMMUMNICATION IS TO BE CONSTRUED AB A DIFARYH*ITAI. OPINION UNLYSE APPROVED IY‘ THE ATTORNEY SEMERAL OR FIRST ASSISTANT
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"(b) The Commission is hereby vested with
authority to supervise, control and roguleate
all terxinals of motor bus companies, ineclud-
ing the locetion of facilities eand charges to
be made motor bus oompanies for the use of
such terminpal, or termini; provided, that the
Cormission shall have no authority to inter-
Tere in any way with valid contracts existing
botween motor bus comrpenies and the owner or
owners of motor bus terminals at the time of
the passage of this het.

"*(d) The Commission i8 further authorized
and empowered to supervise and regulate motor
bus coxpanies in all otker matters affecting
the relatlonship between such motor bus com~
panics and the traveling public that may be
?:ce‘stssary to the efficient operation of this

Ve '

"Sace 12, ¥ * * The Comnmission shell have
the power end suthority under this Act- (Art.
Slla; T..C. Art, 1690a) to do and perform all
necessary- things to ocarry out the purpose, in-
tent, end provisions of the Agt (Art. 91llas, P
Ce. Art. 1690a), whether herein specificelly
mentioned or not, and to that end may hold
hearings at any place in Texas which it may
desigpnte."

_ We call your ettention to the cese of Highway
Trensportation Co. v, Se Wo Greyhound Lines, 124-S. W.
(24) 433, Jan. 4, 1939, The court in this case had be-
fore it the question of whether or pot the Commission
had the power under “the Motor Bus lew, 4{b)" to require
the use of terminals by bus lines other than those have
ing contractuel rights therein, and -secondly if con-
strued to confer such power, docs it provide for notlce
end hearing to the affected parties. The court's opline-

ion reads:

"The order is void, in any event, in that
it was passed without notice.or hearifige. -

"Since we areé holding the order void on
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another goound, it is not necessary to yass
-upon appelleets first ground, but will assume,
for present purposes only, that the Motor Bus
Law confers upon the Cokmisslion the power to
make the order. '

« * * * 9ne Cormission is cherged with the
duty of determining, in the first instence,
vhethor the application should be granted; and
2 vide discretion is vested in it in reaching
its conclusion. Its discretionery powers are
not subject to review; but review is confined
to the issues whether the order is-within the
powers of the Commission and-is supported by
substantial evidence. To allow review of its
orders otherwise factually would virtually
transfer the administrative functions of the
Commission ‘to the courts; a function for which
they are not equipped. Ve hold that before
the Comuission can pass a valid order subject-
ing the property of & carrier to use by &nother
carrier snd fixing the compensation for such use;
the owner carrier is entitled to notice end
hearing. * * * (Highway Transportation Compeny
Ve Se-We. Greyhound Lines, 124 3, ¥. (24) 435).

Ye have felt it desirable to refer to the BEigh-
way Trensportation case because of the Implied doudt
that it casts upon the validity of the subject regulea-
tory statute by raising the question of whether it pyro-
vides for notice and hearing as prerequisites of due
process of law. It has been declded in this state,
however, that where rules and regulations affect equal-
1y the entire industry or body being regulated, notlce
and hearing vefore their igsuance is not necessary.
guch is the case in respect to the’subject rules end
regulations under exemination. This point wes involved
in the case of Greer v, Railroad Corm. of Texas, 117 8.
We (24) 142, error dismiassed: -

"The Record shows that: there were over
200 special commédity carriers operating undes
vermits granted., There is no.compelling reason
why notice and hedring should be.required
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as prerequisite to the validity of & general
rule and regulation of administrative boards,
¥ ¥ * The intimate knowledge possessed by thé
Commission * * ¥ affords ample basis for dis-
yensing with notice vihen general reguletory

ordiera are oconcorneid. "

e Y o S N o g

For -metters not of a general nature, such as
to require notice and heasring, we believe the statute
provides for them., ,This question was left onpen by the
court in the Higlmey Transportation case, The Commis-
sion is by Article 9lle, Section 12, empowered anong
othexr things-"to hear snd detemine all applications of
motor bus companies: to determine complaints presented
to it by motor bus companies * * * or it may institute
and investigate any matter perteining to autormobile pes~
senger transportation for compensation or hire upon its
own motion. The Commission.* * * ghall have the power
to compel the attendance of .witneszes, swezr .witnesses,

toke their testimony under oath, make record there~ -

We bhave.no .doubf but that where hearing are .
nec¢essary the Legislature intended thot the Conmlission
hold hearings end hold thenm in conformity to ell requis-
1tes of due-process including notice. While there is no-
specific requirement of hearings and notice, as seen, the
Act, 1t geems to us clearly contemplates thst such mmst
be had,

"It bas * * * been determined that a stat-
ute 1= not invelid merely by reason of the fact
4hat 4t does not .exyressly provide for notice -
and hearing. It may be implied by the courts,
unliess the language of the statute excludes
the theory that notice and hearing are neces-
sary.” {(Tatlow v. Bagon, 101 Kan. 26; 14
A.L.R. 269).

Mow regardihg the extent ‘of the powers conferred,
we construe these statutes to confer upon the reilroad com-
- mission of Texas full and complete jurisdiction to pro-
mlgate all rules and regulations reasonably necessary
to further the interest of the traveling public in the
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"public servico rendered by every motor bus company."

w¢ belleve that in regulating the public service, it
necessarily rfollows that every function undertaken by

a bus company oxercised by it to the end of rendering
sexrvice, is rnocessarily embodied in the tern “pudblic
service", . This would include the sale of tickets to

the public, the rendifion of full and complete informa-
tion regarding routes, schedules, charges, etc. e be-
liocve thet the lohding and unloading of pas<engers at
terminals, the location of terminels and the scneral
ranagenent of terminsls, all erc component parts of the
public service rendered. ZEach functions is nocessary to
tke "convenicnce of the traveling mublic™ and all go in-
to the "conduot-of the business,™ ' :

Srecial reference 1s mede to the latter part
of subsection (b), gquoted above, wherein the Cormisasion
is precluded from intedforing with existing velid con-
tracts betweon motor bus companies and owners of motor
bus terminals, This specifio prohibition necessarily
irplies the power in the Commission to "interfere™ and
regulate all such contracts entered into subsequent
to the date of the Act.

Reference 1s made to the case of City of Bal-
.linger, et _al v, Nichola, 297 5. W.- 4680, ' In this.case
the Court of Civil Apreels, while it held a city ordi-
nanee purporting to regulete dbus terminals invelld as
being beyond the power of & rmnicipality, the court dia
voint out that the Legislature of tlie State hnd alreedy
delegated such power to the Railroad Commission of Texas.
In discussing the case, the court said:

nThe sixth section of the oxrdinasnce re-
quires for this oheracter of traffic, the ex-
tablishment and maintenence of a central station
or depot-on sand discharging passengers or rreight,
makes it unlawful to teke on or discherge vas-
sgngqrs or Treight at any other point in the
clity.

“£]11 reasonadble traffic rcgulations, such.
as 1imit of speed (where not oontrolle& by general -
lew) .designaticns of routes, general traflic '
rules afrecting all motor wvehiocles, and such
1ike matters, would seem to fall within: the
delegated powers, The provisions of Section
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6 of the Ordinsnce, requiring esteblishment of
one central depot, and inhibiting taking on or
discharging of freight at eny other point with-
in the city,are, we think regulations dffect-
ing the conduct of the business as & convenience
to the traveli blic, and cannot propexly be
classified as street traffic rogulations. “The
stete has authorized the business but has never
delegated 1ts regulation to municipel corpora-
tions., It may be noted in-this comnectlion that
the Regular Session of the Legislature passed
& comprehensive act vesting such regulations
in the Railroed Commission. General laws, Regu-
lar Session, Fortieth Leglislature, ch. 270, p.
399, et seqes The esteblishment of depots clear-
ly pertains to the conduct of the business of
Ir:xisportation, and is not a street traffio recu~-
ation."

In the oase of Woolf v, Del Rio Hétor Transpor-
tation Company, 27.8, W, (24( 874, Court of Civil Appeals
sald:

"The Railroad Commission is vested with
power to prescribe rules and reguletions neces-
sary for the govermment ‘of motor bus companies,
and routes and safety of operation of each motor
bus company. There are details in‘the law that
give general and specific power to the Commis-
sion, showing.how completely the - -subject 1s
placed within their power., It is not necessary
to discuss or present citation of authorities on
the subjéct.™ _

In the case of State v, Public Service Commis-
slon-111 S. W. (24) 982, in redpect to a similer délega-
tion of suthority- to the Public Service Commission of
the State of Missouri, it was held:

"The purpose of the Legislature was to pro-
note the welfare of the state by re§u1at.1ng '
Commoxt Carriers by motor wvehicle ¥ ¥ * Iy there-
by vested the Commission with certain positive
powers, expressly conferred apd .also invested
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it with all others nocessary and proper to
cexrry out- fully and-effectiially ell such powers
so delegatod, and nocessary to give full ef-
feot to the act ¥ * * the Commission is suthor-
Jzed to make general rules where their promuil-.
.gation tare necessary or proper to enadble it

to carry out fully and eflfectually all the pur-
poses of the Act!.® '

Regardinz the interpretation of e similar grent
of authority to an administrative Commission to regulate
service’ of notor transportetion companies, the.court in
tho case of Motor Freight Express, et al ve. Public Ser-
vice .Cormission, Superior Court of Fennsylvenia, 177 A,
490, held thet "service™ includes reguletion of "inter-
change of freight" between different lines, "Public
service" as it relates to motor bus tranaportetion would
by -the same token include the "interchange of passen~
gers" between different lines,

Ve cite without discussion the followling cases
vwhere certain ordinances of cities were promulgated pur-
suant to authority to make genersl rules and reguletions
governing pudblic service vehicles, They uniformly sus-
tain the implied power to require the use of terminels
where the. spegific authority to make such reguirement
vas not given, So, in the present instance, where the
Commission is specirically given authority to require
use of terminals and to regulate their location, ete.,
it follows that particularly in view of the generel
delegation of authority in subsection (d) of Section 4,
that the Comuission has the power to promulgate detail
reguletions for the terminals.

Ex Parte Stallcoups (1920) 220 S, W. 547;

We H . . . ' .
Kissinger'v. Ray. {1908) 52 Tex. Civ. App. 295;
Cormonweslth of Massachusetts v. Rice, 158 N,

B. 797 ] . '

Corporatiég Cormission of No. Carolina v,
Transportetion Commission, 151 S. W, 648, 198
No. Carolina, 3173 '

Peoples Repid Transit v. Atlantic City, 144 A,
63
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You recvest our opinion regarding the validile-
ty of each of the rules and regulations contained-in
your lotor Bus Docket No, 13485. They are too lengthy
to copy horc, dut upon corngideration of cach we believe
€them ell to be within“the jurisdiction of the Commis-
sion to prormlgate. That the Legislature has mention-
ed expressly certain powers, the rule of implied exclu-
sion es to othars dces pot here obtain, beceuse, first,
of the very gemeral grant found in subdivisions (a) and
(d) of Scotion 4, Article 91laj second, the specific
enuoration of certefin powers in subsecction (b) follows
a general grant and comes after the word "including®;
third Section 12 of the Lot grants the Commission power
and authority to do all necessary things to cerry out
the purpose and intent of the Act "whether herein spe-
cifrically montioned or not."™ 4 reading of the record
of the hearing held by the Coxmission regarding these
rules and regulations reveals that there is substantisl
evidence supnorting the £indings of the Cormission upon
which the subject rules and reguletions are bvased, It
is our opinion that they are wvalid.

Yonra very truly
ATTORNEY GENERAL OF TEXAS

Assistant

HBiob

APPROVED AUG, 23, 1939
GERALD C. MANN - o
ATTORNEY GENERAL OF TEXAS

Approved:
QPINION COMMITTEE
By RWF, Chalrmap



