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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY SUNERAL

Eonoraﬂ.l.e \’eO- H. Dnep ara
Comptroller of Public Accounts
austin, Texas

Dear Sir:

s baxed, greanted tothe City of Aranses Pass
from Sen Pd%rie o hapker 22, page 32, Third

& ¢ity of Port Arthur from
292, pege 6568, Regular Session

ol to the city of Port lavaca from
: pter 24, Page 8%, Third Called Session
orAthe 36t Ls slature,
'Taxea’donated to the Neveda Independent School
Distriet in €ollin County, Chapter 56, page 159, First

Called Session of the 40th Legislature.®

Chapter 22, page 32, 3rd Called Session, 36th lLegislature,
reads in part as follows:
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"Section 1. That for a period of twenty years,
ccrmencing vwith the fiscal year beginning September 1,
1920, there be and hereby are donated and granted by the
State of Texas to the City of Aransas Pass, eight-ninths
{8/9) the net amounts of the State ad valoTem taxes
collected upon the property and from persons in the
county of San Patrieio, including the rolling stock be-
longing to railroad companies which shall be ascertained
and apporiiocned as now provided by law,

"Sec. 5. The moneys herein and hereby granted and
donated to the City of Aransas Pass are declared to bde
trust funds for the purpose of aiding the City of
Aransss Pess in paying the interest and sinking funé
upon an issue or issues of bonds, the proceeds of whioch
bonds are to be used exclusively in constructing and
maintaining seawalls, breakwaters and shore protections
out intc Red Fish Bay, and to fill in the space between
the shore and such seawalls, breakwaters and shore pro-
tections in order thet sald city bde removed from
calamitous overflows. The use and diversion of such
mopeys for ary-other purpose whatsoever is hereby pro-
hibited; . . . '

"Sec. 6. The fact that the greater portion of the
business part of the City of Arensas Pass and all of the
shipping distriet is located near the shore line of
Red Fish Bay, only-a few feet above sea level, and the
fact that the weves are daily ercding the shore line of
sald bey and inundating valuable property, and the fagt
that the hurricanes of 19186 snd 1919 have demonstrated
that without protection #he City of Aransas Pass is in
irminent danger of destruction, of again suffering great
damage end loss of life, create an emergency and an
imperative public neecessity that the Copstitutional
Tule requiring bills to be read on three several days
be suspended and this Act take effect end be in foree
from and after its passage, and it is so enacted.”

The constitutionality of the grant to Arensas Pass was sus-
tained in the case of City of Aransas Pass vs. Keeling, B47 S, %.
818, by the Supreme Court. After pointing out that the uss of
cities and counties as agents of the State in the discharge of the
State's duty is not inhiBited by Constitution, the Supreme Court in
the course of its opinion sesid: _
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"To the extent tThat the state aids in protecting
Aransas Pass frocm the menace of storms through the grant
of part of the state taxes, she discharges & state obliga-
tion, &nd hence ro questicn arises as tc lending or pleédg-
ing the state's credit to & municipal cerporation or for
payment of the liabilities of such a corporation. Under
the legislative act, the city of Aransas Pass alone i:sues
send promises tc pay the tcnds, while the state under-
takes to aid Aransas Pass to meet the bonds by granting
the city eertain taxes, yet the state does not guarantee
payment of the dbonds. The state's credit is in no wise
jnvolved. The State's obligation is completely discharged
by surrendering to the proper officials of the city eight-
ninths of Sen Patricio County's state taxes for 20 years.”

From this opinion of the Supreme Court holding that the

grant to Aransas Pass was for a State purpose, we think it follows

that in the construction of suchk shors protections Aransas Pass

wes not performing e county purpose in behalf of Sen Patrieio County.

Stated differently, such State &d valorem taxes were not remitted to

San Patricio County by the above 4Act, but were collescted by the Stgte

and deliversd by it to an agent of the State to te expended for a

State purpose.

Article 8, Section l-a, of the Constitution of Texas,
adopted in 1933, reads as follows:

*Three Thousand Dollars ($3,000.00) of the assessed
taxable value of all residence homesteads as now defined
by law shall be exempt from all taxation for all State
purposes; provided that this exemption ehall not be appli-
cable to tbhat portion of the State ad valorem taxes levied
for State purposes remitted within those counties or other

1itieal subdivisions now recelving any remission of
§%afe Texes, until the expiration o% such period of re-
misslon, unless before the expiration of such period the
board or poverning body of any one or more of such counties
or political subdivisions shall have certified to the
State Comptroller that the need for such remission of laxes
. has ceased to exist in such county or political subdivision;
then this Section shall become spplicable to each county:
or political subdivision as and when it shall become within
the provisions hersof."

From the express wording of the Constitution it clearly .

appears thet a county or other political subdivision is not to be
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deprived of the homestead exemption, unless at the time of the adop-
tion of eald Article 8, Seotion l-a, such county or politicsl sub-
division vwas receiving a remission of State taxes. ue have already
sesn that ban Patricio County, as such, was not receiving such & re-
plesion, «~e are clear in the o-inion thet so much of that County
a8 lies withcut the boundaries of the City of Aransas Pass caunot be
denied the homestead exemption.

¥e now arrive st tne sltuation within the corporate limits
of Aransas Pass, and as to which the answer is a different one. A&s
.said by Chief Justice Philiips, in Corporation of San Felipe de
Austin vs. State, 229 S, ¥. 845, "the municipalities of the State
are politlecal subdivisions of the State." Under the iect in question
elght-ninths (8/9) of the State ad valorem taxes collscted ip the
City.of Aransas Pass was granted back to the City for a period of
twenty years, for the purposes therein set forth. Aransas Pass was
receiving such grant of taxes at the time of the adoption of eueh
Section of the Constitution in 1933. Wwe think this constitutes a
®"remissicn" of such taxes within the mecaning of the exception teo
the exemption. The result will necessarily be that the burden will
be heavier in the City of Aransas Pass, through denial of the
exemption, but such is the lansuage and manifest purpose of the
Constitution. ¥e quote from the Supreme Court's opinion in City of
Aransas Pass vs. Keelinz, supra, further as follows: "It is because
of the special benefits to particular cities and counties that
special burdens on property within their doundaries, through taxa-
tion, are justified.”™ It was doubiless the view of the framers
of this Section of the Constitution, and consequently that of the
people of Texas in voting it, that the special benefits received
by such cities as Arsnsas Pass from the construction of coastal
improvements within their boundaries was sufficient reason for
denying them the exempticn until the expiration of the respective
perieds of remission. : '

¥e are aware, of course, that bonds were issued by Aransas
Pass subsequent to the date of the grant. W¥%e are not acquainted with
the exact ampunts and econdition of any such bonds. From the annota-
tion found at 109 A.L.R., p. 818, we gquote ag follows:

"According to the weight of suthority, supported by
decisions of the United States Supreme Court, the issuance
of bonds or the ineurring of other obligations by a muniel-
pality under the asuthority of a statute providing for an
annual tsx on the 'taxable property!' in the municipality
for the payment thereof, does not give rise to a eontractual
obligation not to exempt thereafter any property from the
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class of taxable property existing et the time of
incurring the otligations; and hence such an exerption,
wrich would otherwise be vwithin the power of the LlLegis-
lature end which does not unreasonably deplete the se-
curity of pre-existing obligeations, does not impair
the obligetion thereof, within the prokhitvition of the
ecntrect cleuse of the ederal Ceonstitution. Cilmen v,
“heboygen (1863) 2 Black. {U.S,) £10, 17 1L, ed. 305;
Arkenees ~, K. Co. v. iLouisiena & i, K. Cc. (1910} 218
U. . 431, B4 L. ed, 1007, 31 L, Cv, £8; utete, Hall,
Prosecutor, v. Farker (1869} 33 E.J. i. 312; Bailey v.
“uteh (186%7) 6 Phila. (Pa.) 408. 4#ind see Talo Verde
Irrig. bist. v. Teelay (19Z8) 198 Cal. 477, 245 P,

1092 ."

The Lldorsdc Independent School Distiriet was a oreature of
special legisletion, 1t had outstanding bonds at the time the legis~
lature pessed a speclal act reducing its erea, The District there-
after scught to collect taxes upon the territory thus left out of
its boundaries., Texpeyers sought to enjoin such collection. The
District urged that the contractusl rights of the bondholders were
impaired. ZFrom Judge Nichels' opinion, ldorado Independent tchool
District vs, Tisdale, 3 S. ¥, (2d4) 420, ve quote:

"¥.e do not mean to Lold thaet bondholders {(or other
taxpayers} dc not have or may not in the future acquire
practically Jjusticiable rights againet the sxclusion
from the district of the propertles of defendsnts in
error. %e have commented upon thelr possibilities
merely by way of negativing pressnt showing of palpable
unconstitutionelity in the 1925 act end of right in the
plaintifrfs in error to attack the statute on those grounds,
tlewg freguently ere enforeed which the court recognizes.
a8 porsidbly cr probadbly invelid if attacked by a different
interest or in & different wey.' <uong Ving v. Kirkendsll,
223 U. S. 59, 64, 32 &, ct, 192, 163 (b6 L. Id. 380});
tieaver v. Palmer ILros. Co., 70 U, L, 402, 46 &, Ct,. 320,
70 L., Fd. 8X4, 6%8.,"

Yo nctice the further language of the ccurt in the City of
ATensas Pass ve. Keeling case, supra:

*"The aobjection 1s nct teneble thet reasonsbls pro-
vision is wanting to rzdeem the bonds because the Logis-
lature, after the sasle of the bonds& carp repeal the dona-
ticr of stete taxes for 2D years, Stats and faederal au-~
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the creation of, a oertain fund for the bond's payment,
guch provision of the act enters into the contract bhe-
tveen the Gebtor and the holders of the bonds, so that it
ca:not be repesled by subsequent legislation v.ithout the
substitution of something of equal efficacy. The sub-
sequent leglslation would impair the obligation of the
contreet, and therefore come under constitutional con-
demnation.”

The above lencuage hrd reference to a complete repesl of
the tax donation. The ccurt did not meehn to say, and did not say
that &0 long a& such a greant should be outstanding the State could
make no modificetion, generally effective, of its tax lews.

Chepter 24, page 37, 3rd Called Seszion, 36th Legislature,
reads in pert as follows:

“Seetion 1. That for a period of twenty years,
cormencing with the fiscal year beginning September the
firet, A. D. 1920, there be and are hereby donated and
granted by the State of iexae to the City of Port
lLavasca the net amounts of the State ad valorem taxes
to be collected on ell property and from all persons
owning property in Calhoun County, “exas, including the
rolling stook belonging to railroad companies which
shall be ascertained snd gpportioned &8s now provided
hy law,."

Chapter 282, page 656, RHegular Session, 41st Legislature,
reads a8 follows:

"Section-1. That for a period of twenty years,
commencing with the fiscal year beginning September 1,

- 1929, there be and hereby are donated and granted by the
State of Texas to the City of Port Arthur, Texas, situated
in Commisaloners' Precinet liumber 2 of Jefferson County,
Texas, aight-ninths (8/9) the net amounts of the State
Ld Valorem taxes collected on all property, both real
and personal, in Commissioners' Precinct Number 2 of
Jefferson County, Texas, which shall be escertained and
epportioned as now provided by law.,”

The granta to the City of Port Lavmca and Port Arthur are
eimilar in other respects to the one quoted more fully above to the
City of Aranses Pass. The same prineiples are spplicable. The
Homestead exemption must be denied within the limits of Port Lavaca,
and to the extent of 8/9 in iransas Pass and Port Arthur during the
Tespective terms of the granis. The other areas in Celhoun County,
Yen Patrieclo County, end Coxcissiopers' Precinct Ho. £ in Jefferson
County should receive the exemption.

38 T}
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Chapter &6, pare 159, 1st Celled ‘ccsion, 40th legisle-
ture, reads i{n part as rfollows;

"Secticr 1. for the purpose of esiding the Indepenédent
~chcol Dis rict of tie City of llevade, in Coliin County,
-cxa8, toc Le used Tor zohocl bulliing purposes, all of thLe
~tete ad valorem taxes on all property in said Indepondwmsnt
“chool District subjlect to taxation, are horeby donated
end granted bty the itate of .exas8 Lo esald :naependent
iokool Uistrict for & period of twenty-five years from the
tipe this ect takes effoot, to be used by said &istrict as
provided in thie rot. T1he said taxes shsl. form the basis
of & bond iosue as provided herein and shall be used to
psy interest and create & snking funéd to pay said bonds,
ihe proceeds ¢f seid bondes, when sold, may he used by
said distriot to construct end equip & school building or
schocl buildlnga.

nZea, 6. This grent and donaticn is made under
vaction 51 of ~rticle & of the State Constitution es
arended, and the .egislature hsreby declares, and rekes
a legislative finding, that seid storm, tornado or
oyclone act.ally occourred =2nd caused great destruction
cf life and property end destroysd the schcol building
of said sochool distriot, and that the ssme constituted
end is a great pudblioc cgele:ity Justifying and author-
izing thie ect to be passed.”

The above 482 a remission within the meaning of the guotsd
Section of the Constitution snd the area within the boundaries of
the Independent 3chool Distriet of lievada must be denled the exsmp~
tion during the life of the remission.

We advert to our opinion No, 0-380G, dated Larch 13, 1939,
eddreesed to Honorable James v, Utrewn, County Attorney of Nueoces
County, wherein we advised that the cltimens of ¥Willasoy, Jim ifells,
Brooks, kleberg, Duval, Jim Fogg and liueces Countiaes are entitlsd -
to the exenption provided in sald isrticle 8, Lection l-a of the
Constitution., The erea witbhin the limite of the City of Corpus
Christi 1= not entitled to such exemption during the l1life of the
grant msde by Chapter 138, page 270, General Lavwe, 37th Legislature.

Yours very truly

ATTORNYY GEI:“*“R;‘-,@ OF TEXAS

oo

ABedberave 15, 1939 = APPRGVED lenn R. Lewis

Zor_. NI - Assistant

ATTORNEY GENERAL OF TEXAP

QPINION
COMMITTEE
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CHAIRMAN
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