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GERALD G. MANN
ATIORNEY SENERAL

Bomm.lc Janes K. meq. Dmctor
Motor Transportation Division
Railrosd Commission of Texas -
Austin, Texas

Deaxr .Siry opinion No. 0-113
. - - Re: Lisbllity of the
tor bre

We are pleased t
w. Im‘mr.mmm :
mm. “;m:;h g-the

o agk the Attor-
- the question es

. th our letter of July
ficient to ocover possible

es in the future (ea) srieirng
‘faot that the oarrier dld
the passenger at sll as

for by the contrect entered
otweean the carrier and pascen-
_ {v) 1iebilitiss scoruing to the
passengers out of the feilures of the
garrier to gerry the passengsrs all
the way to the destination called for
by the aegreement between the garrier
snd the passengers, and (o) liebili-
ties scoruing to the passengers by
rosson of the earrierts failure to
oaryy the passenger to his destine- -
tion over the routea callsd for by

= COMMUNICATION 15 TO BE CONSTRUED AR A ﬂ"‘;’”‘?"i‘i‘“ OFMINION UNLESS AFPFROVED BY THNE ATTORNEY GENERAL OR PFIRST ASSISTANT



370

Honorsble James ¥. Kildey, Pege 2

the sgreement between the ocarrier and
the pmssenger.”

_ : ¥We are attaching to this opinion oopy of your
Yom No. 76, 80 that tho same may be referrad to in oon-
Junction with this opinfon.’

) It is to be noted that all of the situations
numbered (a), (b) and (6) in your letter are cesss in
whioch lisbility of the carrier might arise by reason of
his breach of ocontract with ths carrier, ss distinguished
from a tort 1liability arising by reason of personal injury
or property demage “oaused by accident and arising out of
tho mmhip meintenance :or use of the automohilc"

rom No. 78 o:pressly provides for voversge of
the insured for liebility both as to bodily injury and
property demage,llimitéd hawever, to that "caused by -acoi-
- dent and nrising out of the mersh.ip » maintenence or use
" of thc autonobile"

¥e.-ere- uneble to find sy pmt.tsion in Yorm ]Io.
76 which would cover the. 11ability of ths owner or operse
tor of -a motor bus arieing by reason of his breach of con-
traect of earr.la s SUoh a8 you have outlined in:situations
{a), () and (o). * We have serious doubts whether such con- -
tragt lisbility oould be appropriately covered in e poliecy
of 1iability insurance covering particular moter busses,
as there would seem to be but little relationship between
the tort 1iability whioh might arise from the operstion of
such busses and the lisbility arising by reason of breaches
of contraots such as you outlined in your letter.

- It is our opinion that Form No. 76 -does not in-
deanify the insured sgeinst the liability arising in situ-
ations {(a}, (b) end (¢) menticned in your letter. .

'In your last paragrnph you ask:

_ "If the sald Form 76 is not. broad
enough to oover these liabilitles then
we moat respectfully request the Attor-
ney General of Texas, es legal =dvisor
to the Commission, to suggest such
changes in Form 76 as he may think nec-
essary to proteot passaengers with re-
‘speot ta the liabilities mentioned
m‘o
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. Without pa&#sing on the question as to whether or
not the Leglislature might properly require motor bus ocdm-
paniss 0 ¢carry insurance or a bond to indemnify them-
sslves egainst 1%ability to passengers arising from breech
of ocontract, such as you heve outlined, we beg to advige
you that it is our opinion that the Legislature has not so
required, nor do we believe that under the present statutes
1t hes delegated authority to the Railroad Commission so %o

nmroo

The legislature has provhted oompreho_nsiuly for

the regnlation of motor bus trensportation by Chapter 270
of the General and Special Laws of the Fortieth Legisla-
ture, which statutss, as amended, ars to be found in Ver-
non's Revised Civil Statutes, as Artiole 9lla. It is true
that this Aot oconfides the regulation of motor bhusses Iin -
the Railroad Commissiod of Texas, but it outlines with :
groeat particularity the method by which.such regulation is
~ to be effacted. Bection 1l of saild Aot expressly provides .
for the insureance protection required of motor bus som-
penies, and includas liability, p per]t.{ demage, snd work.
mens. compensation insurance. Seot:[ requires that own-
ers or operators of motoyr busses must "prooure lladility:
and pmperby deazage insurance . « « to indemnify the appli-

ant against loss by reason of sny personel injury to any
pcmn for loss or damage to the .property of eny person
other than the essured, or his employeses . « » based on
claims for loass or demege from personal injury, or loss of,
or in} to, property ocourring during the term of the
sald pol oy or policles, and srising out ot the sotual op-
oeration of such motor bus or busses + « . '

. It 4s to be noted that no- provision is found in
Article 911a requiring the operator of & motor bus to carry
insurance indemnifying him egeinst 1iahil.tty arising out of
breach of contract. ,

. The ohly.provisions in the Aot from which e dele-
gation to the Railroad Commission of euthority te require
such insurence might be inferred ere: :

"S8a0, 4.

"{a} The Commission is hereby.
vested with piwer end emthority, and it
is hereby made ita duty to supervise ,
and regulete the public service render~
ed by every motor bus- company operating
over the highweys in this 8tate, .  «
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*{d} The Commission is further au-
thorized and empowsred to supervise and
Tegulate motor bus companies in all other
matters affecting the relationship between
such motor bus companies a&nd the traveling
public that may be nscessary to the erfi-
clent operation of this law.*

We &0 not believe that ths two general provisions
above Qquoted should bs oconstrued so as to give the Railroad
Commission authority to place the added bdburden upon motor
bus companies of carrying insurance against liability for
breach of contraot,

In view of the faoct that the usialature has, in
Sectlon 11 or the Act, ozgrouly provided for various tma
of insurance to be isd by the motor bus ocompenies,
believe that the rule of "inalusio unius, exclusio alt.or.tua"
should apply to the genersl prousim contained in Bubsec-
tions (a) and (4) of Seotion 4 of tho Aot sbove quoted.

- In support of this conoluion wg olite the follow-
mg mthoritica:

39 Tex. mr., Ps. 68t

"A delegation of pau.r, when per-
mitted, must be expresssld by olear and
expreas terms, or by clear implicetion.
An sdnministrative agency hes only suoh
euthority, especielly with respect to
‘the regulstion and control of private
rights and property, as is clearly del-

- sgated, or necessarily implied from that
expressly delegated. And when a stat-
ute delegating a power directs the men-
ner of its exeroise, that method is ex-

" glusive of all others."

In the case of Commercisl Standard Insaranco Com-
peny vs. The Board of Insurence Commissloners of Texas, 34
B.,W. (24) 543, the Court of Civil Appeals of Austin, in
.considering whether the Board of Insursnce Commissioners
had authority to presoribe the commission which inauranoce
ooupmios night pey their agonts,uaid: :

- ®And these sta.tn‘tea baving under-
‘taken in considerable deteil to pre-
soribe the powers shd duties of the

. Board relative to such maximum rate
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only, without giving authority to them
to fix or regulate the 4ifferent ele-
ments of expsnse entering into that
rate, nust be construed as & legisla-
tive denial of such power. 23 R.C.L.
961; 3G Cyc. 1123."

. “The Board can exesrciss only the
suthority conferred upon it by law *in
olear and unmistekeble terms, and will .
not be deemsd to bde given by implice-
tion, nor ocan it be extended by infer-
anoce, but must dbe strictly construed’.,
61 C.J7. 58; State vs. Robinson (Tex.

~8up. Ct.) 30 8.W. (Bd) 292, 397.*

Pioraon, b N speaking for the Texas Suprems Court
1n the case of State va, Robinson, 30 S.W. (24) 292, in
whiok .4t considered the scope of diaoration grantad to thc

Land Gonn:laaionor. sald:

"No suthority can bc exerolised 'b.r
the Commisaionar of the Ceneral Land
0ffice, exoept such es is conferred ou
him by law. . Hia sots in excess of o
powers conferred are not officisl asts,
and it is not necessary that the exer-
oise of powers be negatived in order to

- restrain- the scope of their exeroiao.

Other suthorities to the sems effect are:

"The Reilroad Commission is the
delegated egency of the State .to reg-
‘ulate, under ths lew, commerce over
the State Highways. It has no suthor-
ity to d&o so other than that given it
by the atatutes." = Railrosd Commis-
slon o I Texas vs. Southwestern Grey-
hound Lines, 93 8.W. {(24) 2906 (Bangh,
Je, Austin Court of Civil Appeals).

"The Commission is e statutory
body having only such powers es are
expressly grented, or are necessary to
effactuate the od Jeotives of those ex-

. preasly granted.” - NoClendon, C.J.,
Austin Court of Civil Appesls, Railroad
Commission of Texas, et al. vs, Red Arw.

D73
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row Freight Lines, 96 S.%W. {24) 755, at
Pe. 738.

' In Lloyd's Amrioa ¥B. Brooks, 105 S.W. {(24)
860, the Texas Commission of Appeals had under consider-
ation the effect of = rider on a truck insurance polioy,

. whioch provided that the insured was indemnified also egainst
Joss for demage to the contents of the tryok ocaused by sots
of God, suoh as lightning, cyolons, etc. The rider provided
that the polioy "is to be construed in ecoordance with Sec-
tion 13 of Article 911b". The Court held that the shipper
could not sue the trucker and the insurer jointly, because
Seotion 911b expressly provides thet the insurer's liabil-
ity arises only upon judgment against the insured. Taylor,
de, 8% page 662, sald: :

"It is conoedad that thec effact of
the provisions contained in the -endorse~
ment is to extend the policy beyond that
required by the statutes, It is settled
that 1t was the legislative intent in
the snactment of this Seotion of . Article
$11b, as it was in the eneotmaint. of Sec-

tion 11 thereof, to deny the shipper the
right to join ths insurer es & co-o.crend-,
ant with the carrier."

And so the Court rernsed to. givo to the shipper
tho benefit of the unusually broad provisions of the insur-
ance policy of the trucksr, snd restrictsd the shipperts
rights to the limitaetions contained in irticls 911b, Arti-
cle ©11b is the Aot epplying to motor trucks, and is analo-
gous to 911s, whioh epplies to motor busses.

: ¥We, therefore, advise you that Form No. 76. being
the Motor Bus Endorsement for insurence policieos on motor
busses, may not bs expanded so ap to cover liability aris-
ing from the breach of contract of the operators of sald
busses, for the reason that the lLegislature has not dele-
gated the Railroad cm;u.on the euthority to require that
type of insurence.

Youra very truly

By %—5{?74.:,&

OPINION
Walter R. Kooh
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