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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD . MANN
ATYORMEY GENEAAL
dcnorable Tom L. “ceuchemp
“ecretary of ~tate
kugtin, Zexan
Uear 5ir: Upinion No
M H ’ .B . Ko L4 93‘ ?
46th Leg :ture raq ring supple-~

montal franchia

“e are in receipt of your lette 193¢,
which you request the opinion of fhis R bile rolluw-
ing questions: .

*i. Can the feoreta fte Colleet a supple-
mantal Cranchise tax under
consolidation of co ine easos the taxable
\Over the combined
taxable caplital Of the . sonsolidating?

set out \{n aArt 10‘5084. as amended, of the corpora-~
tions\go wpnsyiidgted and upon which & tranchise tnx

no further franchise tax shall ke payable until the
next regular payment date, as provided in Title 122,
Chapter 3, of the Kevieed Civil Itestutes of Texas at
1l , but in the event thet sald consclidation of such
corporations 28 provided in Ceetions 1 and £ of this
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Aot sitall provide for an increeee in the taxable
capital of the proposed corporation over the combined
texable capltal of the corporations so consolidated up-
on which franchise tax had been already duly peld for
the current year by such corporations, then in such
event, upon the approvel of sald consolidatlon by vhe
ueoretarg of otate, a supplemental franchlse vax shall

e pa said corporation a8 required In Article 7090
of Eﬁe Revised cIviE Statutes ol +exes ol l¥eb, 1n the
case of an Increase In the taxeble capltal of ani'ddhﬁstic
or foreign corporation."

As pointed out by you in your letter, Article 7090, Revised
Civil Stetutes, 1925, was expressly repealed by Acte of 1930, 4lst-
Legislature, Hth Called Segsion, p. 280, Ch. 68, Sec, 1. Prior to
its repeal, Article 7090 provided as follows:

"In the event of increases in the authorized capital
stock of eny domestic or foreign corporation, it shall
also pay in esdvance a supplemental franchise tax thereon
for the remainder of the year down to and including the
thirtieth day of April next thereafter, the emount of
which shall be determined as is provided in the third
article of this chapter in case of the first franchise
tax peyment to be made by a domestic corporetion which
may be heraarter authorizod to do business within this
State."

A valid express repeal abrogates, destroys or supersedes
the act or provision against which it is @irected. Thereafter
the statute repealed is considered as though it had never existed,
except as to transaoctions pessed and closed. 39 Tex. Jur. 158,

Prior to the enactment of House Eill No. 934, it was ruled
by this Department in Opinion No. 0-784, addressed to the Honorable
Tom L. Beauchamp, “eoretary of State, that the Secretary of State
is not authorized to oollect & supplemental franchise tax on domes-
tio corporations ror the rractional part of the year ramaining when
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"No law shall be revived or emended by refserence
to its title; but in such case the asct revived, or the
section or secetions amended, shall be re-enacted and
published at length."

_ It is weil established that a velid existing statute may
be incorporated 1n an act by reference to ite title and the effect
of such sdoption is to re-enact the prior statute to which reference
is made. Quinlan vs. Houston & T. C. Ry. Co. (Sup, Ct, 1896) 34
€. ¥, 738; Dalles County ievee Uistrict No. £ va. Looney (Sup. Ct.,
1918) 207 S, w, 3103 Dallas County levee Improvement District o, 6
va. Curtis (T.C.A. 1936) 287 S, W. 301; Trimmer vs. Carlton {Sup.
Ct. 1927) 286 5. . 1070. In each of these ocases, however, the
"reference statute"” was a valid existing statute at the time of its
sdoption by the subsequent enactment.,

In Quinlarn vs, Houston & T. C. Ry. Co. supra, the conten-
tion was made that the statute adopted by reference had expired by
its own limitation and for that reason the section of the act making
the reference wes inoperative, Although it wag held that the
*reforence statute®™ had not expired for all purposes, Chief Justice
Gaines pointed rut a significant distinotion hetween the present
Article 3, Secticn 36 and the provision of 1845 and many constitu~
tional provislons of other atates in the followlng language: .

"The constitution of 184% conteined no inhibition against
the revival of statutes by reference to their title,

The present constitution has & provision which corresponds
to Sectiocn 25 of Article 7 of the Constitution of 1845;
but that provision uses the word 'revive' instead of
'‘revise', If it had been in force when the act of 1866
was passed, and 1f the law of 1854 had then expired, 1t
would have presented the queation whether the older lew
would have been revived and msde appliceble to the Waco
Tap Hailroad Compeny by a mere reference to its title.
But, under the constitution in force when the special
charter was granted, the question dces not arise. In the
absence of any constitutional restriction, we are of
opinion thet one statute, by a proper reference to another,
may incorporate in it the provisions of the former lew,
elthough the former may have expired, or may have been
repealed. A law so referred to in another, and made a
part of it, does not opsrate by its inherent force, but
takes effect from the statule in which it is incorporated.
« ¢« o« If the statute referred to be an existing law,
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the legislative purpose is to apply its provisions

to the subjcet matter of the new aot, If it has expired,
or has been repealed, the purposse is to revive it and
neke it applicable in the same menner. . .

If the purpose of ~ection 3 of LHouse Bill No. 934 is to
revive the repealed article 7090 by refdrence to its title and make
it applicable to the corporations designated in House Bill No. ¢34,
it 18 an attempt to revive a statute by reference tc its title in
violation of Article 3, Section 386 of the Texas Constitution and
therefore vold, If, however, the purpose of the act is not to
revive said article but is to require the payment of & supplemental
franchise tex as now required of other domestic or foreign coTpoTra~-
tions, it is of no effect since such corporations are not required
to pay & supplemsntal franchise tax upon increase of their taxable
capital,

Sections 1 and 2 of House Bill No. 934, 46th Legislature;
authorize the consolidetion of two corporations organized under the
lews of the State of Texas for one or more of the purposes
speoified i: Subdivision Bl of Article 1302 of the Revised Civil
Statutes ¢f Texas and it i{s provided in Seoticn 4, the emergency
clause, that:

‘"The fact that there is no present provieion in the
statute for the consolidetion of corporations corgenized
for the purposes stated under Bubdivision 81 of Article
1302 of the Kevised Civil Statutes of ‘exas, 1925, and
that it is necessary for the welfare of the State that

- provigion be made for the consclidation of such corpora-
tiong create san emergenqy, etec."

A well established rule of statutory construction is ex:
~4gged a8 follows in San Antonio Independent Lchoeol Distriet vs.
tate (T.C.A., 1916, writ refused), 173 S. ¥, 525: :

". « « Whera part of the whole ac¢t is un-

constitutionel and the remainder is constituticnal, if
the two parts oan be possibly separated courts should
do 8o, and not permit the invalid part to destroy the
whole lew, If, after the elimination of the invalid
part of the law there rTemeine an intelligible ahd

"~ valid statute eapahle of being placed in execution end
conforming to the genearal purpose and intent of the
legislature, the law will not be destroyed, dbut held
to be valid and binding except &8s to the excised part.
« « « A8 said by Judge Gooley. _
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“"tWhere therefors, a part of a2 statute is uncon-
stitutionel, that fact does not authorize the courts to
declare the remainder void also, unless all the pro-
visions are connected in subject matter, depending on
each other, operating together for the seme purjose,
or otherwise so connected together in mesaning that it
cannot be presumed the Lsglslature would have passed
the onse without the other. The constitutional pro-
visions may even be contained in the same sectfon, and
yet be perfectly distinct and separable, so that the
first may stand though the last fall'. Coocley Con-
astitutional Iim. ceotions 177, 178.

"That dceirine is always Trecognlized by all cémiuvse.™

See also to the same effect: iihite v, Farhing (T.C.A.
1915, writ refused) 212 S.%w. 193; White v. Maverick County
“ater Control & Imp.Dist.No.l, (Com.ipp. 1931}, 35 S.w.(2) 107;
City of Dallas v. lLove, (T.C.A. 1930) 23 8.,v. fad) 431; Geffert
v. Yorktown Ind.School Dist. (T.C.,A. 19268), 885 S.W. 34b; CGerhardt
v. lorktown Ind. Schoel Dist., (T.C.A. 1923), 252 S.¥. 197.

The primary purpose cf House Bill 954 appears to be to
authorize the consolidation of corperations and the provision for
& supplemental franchlse tax, incidentsl thereto. The two pro-
visions are not so inter-related and dependent, one upon the other
that we can presume the Legislature would not{ have passed the one
without the other.

It is our opinion that the Seg¢retery of State is not auth-
orized to collect a supplemental frenchise tax under House Bill
.No. 934, 46th Leglslature, where a consolidation of corporations
_inoreases the taxeble ocapital of the proposed corporetions over
the combined texable cepital of the corporations coneolidating.

¥ie are further of the opinion that the ineffective pro-

visions of Section 3 do not render House Bill No. 934 void in ite
entirety. : '
Yours very truly
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