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Dear 81ir:

Opinion No, 0-1201

and should such
gs de sntered in thas

in which you re opinion on“g¢he following two ques-
tionm:

he /Tollowing provisien of
46th legislature re~
; Seotion 18 - Rule Bla~

ded further, that any citizen
Texas wishing to file the re-

-=,rth or 4eath, not previously re-
r subnit b the ¥ro 5&53 EouEE iﬁ
I of that b&rth or dsath writtea on the

adopted forms of birth and death certificates,’
(Parenthetical 1nlortion abave Qurs).

*2. Should applioations for such ragiltrt~
tion bde numbered and entered oa the douket of
the Probate Court and should suoh proceedings
be entered ix the minutes of sald court?™
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In answering your first question, we find it
necessary to review the various provisions of Article 4477,
Vernon's Annotated Civil Statutes, i.e., the Sanitary Code,
with respect to registration of births and deaths.

Section 12 (Rule 45a. Births) provides as follows;

"Sec. 1%. That the birth of each and every
child born in this state shall be registered as
hereinafter provided.p

, Section 13 (Rule 46a., Birth Certificates) reads
as follows: '

"Sec. 13, That within five days after the
date of each birth, there aball be e
the local registrar of the district in which
the birth oocurred a certiricate of such birth,
which certificate shall bs upon the fpra alopted
by the State Department of Health with a view to
proocuring & full and socurate report with re-
spsoct to each item of information enumerated in
Section 14 (Rule 47a.} of this Aot,

*In each case where a physician, midwife,
or person acting as pldwife, was in attendance
upon the birth, it shall be the duly of suaeh -
physician, midwife, or person acting as midwife,
to file in accordanss herswith the certificate
herein contemplated. : .

*In sach case whers thers was no physician,
midwife, or perscn acting as shiwife, in atten-
dance upon the bdirth, it shell dbe the duty.ef
the father or mother-of the c¢hild, the house~-
holder or owner of the premises where the birth
occurred or the manager or superintendent -of
the public or private institution where the
birth occurred, each in the order named, within

birth. In such case and in case the physician,
midwife, or person acting as midwife, in attendance
apon the birth is unedle, by é&iligent laqulry, to
obtain any item or ltems of inforpatlon contemplat-
ed in Seotion 14 of this Aet (Rule 47a.), it shall
then be the duty of the loesal regiatrar to se-

cure from the persor &0 reporting, or from any
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other person having the required knowledge,
such information as will enadls him to prepare
the certificate of birth herein contemplated,
and it shall be the duty of ths person report-
ing the birth or who may be interrogated in
relation thereto to answer correctly and to

the best of his knowledge all questions put

to hia by the local registrar which may be cal-
culated to eliecit any informatiom needed to
make a complets recoord of the birth as conten-
phtod by said section l4(Rule 47a), and it
shall be the duty of the informant as to any
statament made in accordance herewitk to verify
such statement by his signature, when request-
ed so0 to 40 by the local registrar.” (Under-
sooring ours)

It is clear that the dove quoted provisions of
the law provide: for the filing of a birth certificate of
esch and every child born {n Texas “within five days after
the date of each birth*“,

Turning to the portions of the Oode dealing with
certificates of dsath, sSe¢tion 9 (Rule 42a. Undertakers®
certificate.) provides: :

"That the undertaker, or person asting
as undertaker, sbhall file the certificate of
death with ths loocal registrar of ths distriet
in which the Geath ovoourred and obtain a dure
Lt;.l arrn‘lmmb: permit prior to any disposi-

on o dy;: provide at ARy peats
who furnlehes & casket, ooffin or box in whiek
to bury the desd and who rendars service like
or similer to that uaually rendered by an un-
dertaker, shall for the purposes of this Aot
(Rale 34a -55‘, PQCQ' art, 761" be deesed an
undertaker., He shall obtain the required par-
sonal and statistiocal particulars from the
person best gualified to supply thea, -over
the signature and address of his iaforsant,
He shall then present the certifieate to the
attending physician, if any, or to the hesith
officer, justice of peace, or corcner, as dir-
ectsd by the losal registrar, for thes medical.
osrtifiocate of the:cause of death and other
particulars neseessary Lo coxplets the reserd,
&8 gspecified ir Sections 7 (Eule 40a) and 8
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(Rule 4la}. And he ahall then state the facts
required relative to the date &and place of bur=-
ial or removal, over his signature and with his
addresa, and present the completed certifioate
to the local regi:strar in order to obtain a per-
mit for burial, removal or other disposition of
the body. The undertaker or person act as .
such shall eliver the bur - 0 the per-

rpred by
por on company; aaid perait to accoxmpany the
corpse to its destination, where, if within the
State of Texas, it shall be delivered to the per-
son in charges of the place of burial.

*gvery person, firm, or corporation sell~
ing & caskst, coffin or box for burial, shall
keep & record showing the nams of the purchas-
er, purchaser's postoffice adédreas, nams of de-
ceaged, date of dsath, and place of death of
deceased, uhich:noorﬂ shall be open to inapeo-
tion of the state registrar at all times. On
the first day of each month the psrson, fimm
or corporation, selling caskets, coffins or
burial boxes, shall report to the state regis~
trar each sale for the preceding month on a
blank provided for that purpose; provided, how-
ever, that no person, firm, or eorporntion sell-
ing casgkets, c¢offins or burial boxes to dealers
or undertakers only shall bs required to keep
- such record nor shall such report be required
from undertakers when they have direct charge
of the disposition of a deed body.

"Every person rixn, or corporation sell-
ing a ocasket, cotrin or burial box, at retail,
and not having chargn of the disposition of the
body, shall inclose within the casket, coffin
or burial box a notlice furnished by the state
registrar calling attention to the requirements
of the law, a blank certificate of death, and
the rules and regulations of the States Depart-
ment of Health, comcerning the burial or other
disposition of a dead body." {Undarscoring ours)
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The above quoted section plainly requires the
filing of a certiricate of death "prior to any disyposi-
tion of the body."

There are several related seotions we might quote,
but we shall oonclude the statutory references, with the
exception of Seotion 23 relating to reports of violations
of the act, by quoting Section 6 (Rule 39a, Report of Still-
born.) and Section 8 (Rule 4la. Dsath without medical at-
tendance.) :

Section 6 reads as follows:

"That & atillborn child shall be register-
ed as a birth and also as a death, and separate
certificates of both the birth and the death
shall be filed with the loocal registrar, in the
asual form and manner, the certiriscate of birth
to contain in place of the name of the child,
the word 'stillborn*; provided, that a certifi-
cate Of birth and a certiriocate of death shall
not bs required for a c¢hild that has not advanced
to the fifth month of uterogestation. The medi-
cal certiricate of 1 he cause of death shall be
signed by the attending physiocfian, if any, and
shall state the ocause of death as 'stilldorn’,
with the cause of the atillbirth, if known,
whether & prezature birth, and, if born prema-
turely, the period of utérogestation, in months,
if known; and a burial or remocval permit of the
prescribed form shall be required., Midwives
shall not sign certificates of death for still-
born children; bdbut shich oases and stillbirths
ogourring without attendance of either physi-
clan or midwife, shal) be treated as desths
without mediosl attendance, as provided in See-
tion B of this Act. (Rule 4la.)

Section 8 provides:

"That in case of any death oceurring with-
out medioal attendance, it shall be the duty of
the undertaksr or person acting as such to noti-
fy the local registrar of such death, and when
80 notified the registrar shall, prior to the
issuance of the permit, inform the loocal health
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officer and refer the case to him for immedliate
jnvestigation and certification; provided that
when the local health officer is not a physician,
or when there is no such official, and in such
cases only, the registrar is authorized to make
the certificate and return from the statement
of relatives or othar persons having adequate
knowledge of the faots; provided, further, that
if the registrar or the local health officer,
ags the case may be, has reason to believe that
the death may have besn due to unlawful aot or
neglect, or otherwise is one properly referable
to the coroner, he shall then refer the case to
‘the coroner or other proper officer for his in-
vestigation and certification. And the coroner
or other proper officer whose duty it is to hold
an inquest on the body of any dsceased person,
and to make the certiricate of death required
for a burial permit, shall atate in his certi-
filocate the name of the disesase causing death,
ir from external causes, (1) the means of death'
and (2) whether {probably) accidental, sulcidal,
or homieidal, and shall, in any cese, furnigh
such iuformation ag may des required by the state
.:ﬁgistrnr in order properly to classify the
eath,."

Section 23, above referred to, is Fule 55a deal-
ing with the reports of violations. It places ths responsi-
bility of enforcement upon the local registrars and stip-
ulates that they call attention of the connty attorney to
all viclations., It reads as follows:

*That each local Treglistrar is heredy charg- -
ed with ths strict and thorough enforcement of
the provisions of this Aet (Bules 34a-55a; P, C.
art. 78la) in his registration district, under
the supervision and direction of the state re-
gistrar, And he shall make an immediate report
to the state registrar of aany violation of this
law coming to his knowledge, by cbservation or
upon complaint of any person, or othcrwisa.

"The state registrar is heredby ehnrgod with
the thorough and afficient sxecution of the pro-
visions of this act (Fules 34a-5%a; P, C,, art,
781a} in every part of the state, and is hereby
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granted supervisory power over looal reglisurars,
deputy local registrers, and subregistrars, to
the end that all of its requiremsnts shall be
uniformly complied with. The state registrar,
either personally or by an acoredited represen-
tative, shall have authority to investigate cases
of irregularity or viclation of law, and all re~
gistrars shall aid him, upon request, in such
investigations., W%hen he shall deem it necessary,
he shall report cases of viclation of any of the
provisions of this Aot (Rules 34a-55a; F. C.,
art. 78la) to the county attorney, with a state-
ment of the facts and circumstances; and when
any such case is reported to him by the state
registrar, the ecounty attorney shall forthwith
initiate and promptly follow up the necessary
court proceedings against the person or corpora-
tion responsible for the alleged violation of
law, And upon request of the state registrar,
the attorney general shall assist in the enforce-
ment of the provision of this Act. (Bule 34a-3%5a;
Po C.. .rto ?81‘.)"

The penslties for violntiona of the provisions
of Article 4477 are conteined in Article 78la of Vernon's
Annotated Criminal Code, which reads as follows:

*violations of provisions as to vital
statistics., That any pexrson, who for himgelf
or &s an officer, agent, or employee of any
other person, or of any corporation or partner-
ship, (a) ahall inter, oremate, or otherwise
finally dispose of the dead body of a human
being, or permit the same to be done, or shall
remove gaid body from the primary registratiom
distriot in whioh the death occurred or the
body was found, without the authority of a
burial or removal permit 1ssued by the local
registrar of the district in which the death
ocourred or in whish the bdody was found; or
(b) shall refuse or fail to furnish correotly
any information in his possession, or shall
furnish false information affecting any cer-
tificate or record, required by this Act; or
(¢) shall willfnlly-altor, otherwise than ia
provided by Section 18 of this Aot, or shall
falsify any certificate of birth or death, or
any record established by this Aet; or (ﬁs



Honorgble leo C. Buckley, Page 8

being required by this Aot to £ill out a certi-
rficate of birth or death and file the same with
the locsl registrar, or deliver it, upon request,
to any person charged with the duty of rilieg
the same, shall fail, negiect, ormfuse to per-
form such duty in the manner required by this
Act; or (e} belng a local registrar, deputy re-
gistrar, or subregistrar, shall fail, negleat,
or refuse to perform his duty as required by
this Act and by the instructiona, and dirsation
of the state registrar tharaundo shall be
deened guilty of a misdemeanor and upon convicw
tion therecf shall for the first offenss be fin.-
ed not less than five dollars (§5.00) nor more
than rirty dollars ($50.00), and for each sub-
sequent offense not less than ten dollars ;‘10.00)
nor more than one hundred dollars ($100,00), or
be imprisoned in the coumty Jall not more thnn
sixty days, or be both finesd and imprisoned."

It is our opinion that ths above statute applies,
and contains penalties for both failure to file a oertifi-
cate of death "prior to any disposition of the bdody" and
aiblrth certifricate “"within five days after date of each
birth.”

After considering all the various proulim of
the Sanitary Code, adovs guoted, and the penalties imposed
for their violation, weihave come tothe conelusion that
the statute is mandatory in respect to the filiag of cer-
tifficates of death "prior to any disposition of the body”
in acoordance with Section ¥ of Artiele 4477 and a certi-
ficate of birth "within five days after thae date of each
birth" (in accordance with the provisions of Section 12
of Article 4477). ¥%e believe the nature, olject, and legis-
lative intent of the statute, as well as the congegusnces
whish wogld result from & contrary interpretation, support
this conatruotion. The sssence of the objloot sought ta& de
obtained is uniform and prompt registration of births and
deaths in this State. It is aceomplished by the things
directed t0 be done in Sections 9 and 12, DBasicly we are
confronted with the matter of pudlie policy. Furthermore,
the statutes ¢learly rix the result and pehalty following
a fdikure to execute ths reguired acts.

Ses Comsz v. Timeon, 188 5, ¥, 656
fSee Porris Press Brick Ce. v. Hawkins, 160 3.¥, 80
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sae Hudgins v. Looreaville Consolidated School
District, 278 5, W. 769; 312 io. 1

See Ousley v. rfowsll (Mo. App.) 12 S, W. (24} 102

See Horsefall v, School Distriot, 188 sS. ¥, 23;
143 Lo. App. 54.

Since it is cur opinion that the statute is man-
datory to the effect that registration of deaths and births
be filed within the statutory lime limit, snd since article
4477 contains no provision for the registering of a certi-
ficate of death after disposition of the body and a certi-
ficate of birth after five days, we are constreined to hold
that all records of deaths and births not made agcording to
the provisions of Section 9 and Section 12 would necessarily
have to be made under the provision of Section £ of House
Bill No. 614, Acts of the 46th Legislature, which amenés
Section 18 -- Rule S5la -- of Article 4477, Revised Civil
Statutes, The part of Section 2, which coneerns us, reads
ag follows: - - ‘

"And provided further, that any oitizen of
the State of Texas wishing to file the record
of any birth or death, not previously register-
ed, may submit to the Probate Court in ths county
where the bdirth or death ocourred, & record of
that birth or death written on the adopted foras
of birth and death certificates, The certifi.
oate shall de substantiated by the affldavit of
the medical attendant present at the time of the
birth, or in ocase of death, the arfidavis of the
physiclan last in attendance upon the deceasped, or
the undertaker who duried the body., ¥hen the afl-
fidavit of the medical attendant or undertaker
cannot be secured, the certificate shall be sup-
ported by the arridavit of some person who was
aoquainted with the facts surrounding the birth
or feath, at the time the birth or death ocecurred,
with & second affldavit of some person who is
-acquainted with the facts surrounding ths birth
or death, and who is not related to the individ-
ual by blood or marrisge. The Frobdate Court shall
require gugh other information or evidence as may
be desmed necessary to establish the citizenship
of the individurl filing the certificate, and the
truthfulness of the statements made in that re-
cord. The Clerk of the sald Court shall forward
the certiricate to the State Burean of Vital
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5tatistics with ap order from the Court to the
5tate Registrar that the record be, or bs not,
accepted, The State Regimtrar {s eauthorized to
accept the certificate when verified in the above
manner, and shall issue certified coples of such
records as provided for in Section 21 of this
Act, 5Such certified coples shell be prima facis
evidence in all Courts and places of the facts
stated thereon. The State Bureau of Vital sta-
tistics shall furnish the forms upon which such
records are filed, and no other form shall be
used for that purpose,”

¥e oconstrue the phrase "not previously registeredv
to mean all certiricates of dirths and deaths "not previous-
ly registered in accordance with the terms of Sectlons 9
and 12 of this Act.” Since it is mandatory under Ssotions
$ and 12 for the certificates to be riled within the pre-
. seribed time limit, a proper legal registration has fasled
in the event that the terms of skid sections are violated, .
and a citizen desiring to file sach delayed record of dnath
or birth must follow the provisions of Section 2 of Houss
Bill No. 614, above quoted, ir respect to reeorda "not pre-~
viously reglstered",

. It is, therefore, our conclusion that the phrase
"“not prcviously registered” would apply to all records apd
certiricates of birth or death not registered in striet ocom-
pliencs with Sections 9 and 12 of Article 4477, Revised civil
Statutaa.

As for your second question, the study of the
paragraph of Section £, House Bill No,. 614, which 1is under
oonsideration and quoted above, will reveal that the pro-
oeedings for filing & record of sny birth or death not pre-
vioualy registered 18 toc be submitted in the Probate Court
in the county where the birth or death occurred, It i
provided thet the Court shall have befere it, {1) & certi-
ficate of birth or death; {(2) an affidavit of the mediosl
attendant present at the tias of the birth, or in the cass
of death, a copy of the arfidavit of tbe physiocian laat in
attendance upon the deceased, or the nnderteker who buried
the body; or in the sbsmnoe nr the foregoing, two arfidavits
-- one from & pesson who was acquainted with the facts sur-
rounding the birth or death and the other from a non-relative
asquainted with the facts; asd (3) "susch other information
or evidence as may be desmed necessary to establish the
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citizenship of the indlvidual filing the certificate, and
the truthfulness of the statement made in the record.»

It is further provided that the court enter its
order and the clerk forward a bona fide ocertifiocate with
the order of the court to the state registrar.

House Bill No. 614 placas this matter of regis-
tration of births and deaths "not previously registered*
within the jurisdiction of the Probate Courts of the coun-
ties in which the births and desaths ccourred, It defines
the duties of the court and requires an order of the court
approving or disapproving the certifiocate.,  Since the pur-
pose of the act is to sstablish records of birtha and .
deaths, the presumption is that it was the legislative in-
tent that the various proceedings relative to the regis-
tration of births and deaths be recordeld in the minutes of
the -court of jurisdiction., In liey of any express pro-
hibition in the statutes against the entrance of these
proosedings in the probate docket upon the minutes of the
court, we are of the opinion that such items should be
docketed and entered upon the probate minutes.,

A revieow of ths statutes on "record books™ of the
Probate Court -~ Article 3295 to S301 of the Revised Civil
~Statutes of 1923 -- will corroborate our statement above to
the effect that there is nothing in the statutes that ex-
pressly prohibits the entrance on the dbcket or om the min-
utes of the Probate Court of matters not set forth therein.

It is our opinion that Article 3295 and 3301 are
directory and not exclusive as to the items to be entered
upon the docket and in the courtt's minutes,

Article 3296 of the Reviged Civil Statutes of 1925
is broad enough in its language to include the rscord of re-
gistration of births and deatha under House Bill No. 6l4.

It reads as follows: '

*"The clerk shall keep a record book, styled
*Probate Kinutes', and enter therein in full all
the orders, jndgggnts, decrees and Eroceed}gg;
of the court, and: fecor Te papersa o
estates required by law to be recorﬂnd
(Undersecoring ours)
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It is interesting in this connection to note that
Vernonts Civil Statutes of 1914 (Fevised Civil Statutes of
1911) codified Article 3301 as 3217 and oconteined a para-
graph following subdivision 10, which reads eas follows:

“Papers which have bean disapproved by
the court, and vouchera and all other papers
not above enumerated, shall not be recorded.”

~ The fact that the Leglislature of Texas eliminated
the prohibition agalirst "all othsr papers not above enumer-
ated™ would indicate that it was not the legizlative intent
that papers to be recorded in the probate court would be
limited strietly to those enumerated in Article 3S30l.

%o are in accord with the statemant in the oase of
Chase v. Hathaway, 14 Nass, 232 at p. £26, to the effect that:

. ®A court of probats, although not techni<
cally a court of record, ought to have a per-
feot record of all its orders and decress.”

In answer to your second uestion, it is our opin-
ion that applicaticns for registration of hirth and death
certificates "not previously registered™ in accordance with-
the terms of House Bill Xo., 614 should be nunbered and en-
tered on the docket of the FProbate Court and that all pro~
ceedings in connection therewlith should de entered in the
minutes of the Probate Court.

Trusting that we have tnlly answared you mquiries,

Youra very truly
Ammr GMERAL oF TEXAS

’_D-- < SL.,&

Dick Stout
APPROVED Assistant

APPROVEDAUG 11, 1939
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