THE ATTORNEY GENERAL
OF TEXAS

AURSTIN 11, TEXAS

ATTORBRNIEY (R4 ilaR AL,

Honorable L. J. Wardlsw, Commissioner
Livestock Sanitary Commiesion

2005 W. T. Waggoner Building

Fort Worth, Texas

Dear Sir: Opinion No. 0-1210
Re: Chalrmanship of Livestock
Sanitary Commission

We acknowledge receipt of your letter of July 31, 1939, in
which you request an opinion of this Department on the question of whether
or not the Governor of Texas has the authority to appoint a Chalrman of
the Llvestock Sanitary Commission to supersede the Chalrman appointed
by a previous Governor for a term of office of six years, only two of
which have expired.

The followlng statement of the fact situation is condensed
from your letter, and we state 1t here as the baels upon which this opin-
ion will be rendered. On February 24, 1937, Governor James V. Allred,
by virtue of the authority granted him under Article T009, Revised Cilvil
Statutes of 1925, as amended by Chapter 131, Acts of the 45th Legisla-
ture, appointed L. J. Wardlaw as a member of the Livestock Sanitary Com-
mission and designated him as Chalrman of the Commligsion. This appoint-
ment was for a term of six years. The other two appointees to the Com-
mission were Roy Jackson for a term of two years, and R. H. Martin for
a term of four years. ©Said Roy Jackson'as term of office expired on May
21, 1939, thereafter Governor W. Lee 0'Daniel appointed Roy Loventhal
a8 a member of the Commission to Berve for a period of six years, and
named Mr. Loventhgl Chalrman of the Commisgion. Thus the question
arises as to whether the Chairman of the Llvestock Sanitary Commlesion
is L. J. Wardlaw or Roy Loventhal, and that lssue appears to be the only
one which this Department 1e called upon, at this time, to answer.

We have examined the suthorities submitted In your brief and
we agree with you In the fallowing conclusions of law:

1. When the Governor's appointment ie dependent upon concur-
rence of the Leglslature, an officer cannot be removed swmarily by the
Governor.

D. When an office 1B created for a definite term, the appointee
can only be removed for cause established by court decree.
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3. An office is not property within the constitutional pro-
visions against depriving perasons of property.

L. The expiration of an incumbent's term of office creates
& vacancy.

_ It 18 well settled that an officer who holds his office for

8 term fiXed by law cannot be remgved at the plessure of the executive
and that an appointee holding an office under such conditions can enly
be remeoved for cause established at a hearing at which he is given defi-
nite notice and ample opportunity to appear and present his defense.
See Upshaw vB. Booth, 37 Tex. 126; Ridgeway vs. City of Fort Worth, 243
8. W. 745, and authorities therein cited; Dorenfield vs. State, 73 S. W.
(2d) 86; Honey vs. Graham, 39 Tex. 1ll.

On January 21, 1933, in an opinion directed to Honorable Will
N. Martin, Chairman of the Senate Commlttee on Nominations of the Gov-
ernor, Attorney General James V. Allred held that nelther the Governor
nor any of his euccesscors had any power over an appointment once been
made and submitted to the Benate for approval unlegs such power was ex-
erclsed with Senatorial acquiescence. In this connection, Attorney Gen-
eral Allred sald: "The executive power invested in the Governor is con-
tinucus and knows neither names, persons, or terms of office."

Article 7009, Revised Civil Statutes of 1925, as aménded by
Acts of 1937, 45th Legislature, p. 253, Ch. 131, reads as follows:

"The Governor shall within thirty (30) days after
thia Act becomes effective by, and with the advice and
coneent of the Senate appoint three (3) cltizens of the
State, as a Live Stock Sanitary Commiseion of the State
of Texas. The Governor shall designate one such member
as & Chairman. Each commissioner shall glve a bond pay-
able to the State of Texas in the sum of Ten Thousand
Dollars {$10,000) to be approved by the Comptroller.

Each Commigsioner shall be & bona fide resldent of and &
practical live stock ralser in the community from which
he may he appolnted, and shall have been actively en-
gaged in said business for at least five (5) years next
preceding the date of his appointment. One of sald Conm-
misslonere shall be appointed from the West, one from

the South, and one from the Eastern portion of Texas.

The word 'Commiesion! as used in this Chapter shall mean
the Live Stock Sanitary Commission of the State of Texas.
That beginning with the appointment of said Commissicners,
the term of office of the members of the Commission shall
be for a period of six (6) ysars, except that those first
appointed shall be appointed for two (2), four (&), and
six (6) years, and that they shall serve until their
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successors have been appointed and have duly qualified.
All vacancies which shall occur in the Commisaion for any
reason shall be filled in the same manner as hereinbefore
provided and shall be for the unexpired term."

Under the provisions of this Article it cannot be disputed
that the Governor has no power to remove a commissioner once he has been
appointed and approved by the Senate. It wlll be noted, however, that
this Article does not provide that the Governor shaell appoint a Chalr-
man of the Commission and two Commissioners. The only expression rela-
tive to the Chairmanship of the Livestock Sanitary Commiselon 1le the
statement that "the Governor shall designate one such member a8 Chalr-
man.” After all appointments to the Commission bhave been made and ap-
proved by the Senate the Governor may then designate one member of the
Commiesion a8 Chairman and such deslgnation does not require the advlice
and consent of the Senate. Virtually the same provision is found in
Article 6664, relating to the appointment of the State Highway Commie-
slon. The custom and established practice with reference to the desig-
nation of the Chairman of the Highway Commisasion has been to recognize
the sole and unrestricted power of the Governor.

In your brilef you cite the case of Tennyson vB. State, 6 S. W.
(2da) 1021, as authority for the statement that a vacancy in an office
exists for the purpose of making a new appointment upon the expiration
of the incumbent's term. The law as reflected by this opinion is undis-
puted but the absolute prerequisite to such a holding 18 the existence
of a definite term of office. In the absence of conetitutional or statu-
tory reetraint, the power to appoint an officer carries with it as an
incidental power the right to remove the appointee at will. Where the
duration or term of office ig not fixed by law and no provision is made
for the removal of the incumbent the power of appointment necessarily
carries with it the power of removal. Bee 34 Tex. Jur. 394, para. ha;
Keenan ve. Perry, 24 Tex. 253; Neeper vs. Stewart, 66 S. W. (2d) 812.
The following statement is from 46 Corpus Jurig p. 964, paragraph 958:

"Where the term of office is not fixed by law, the
officer 15 regarded as holding at the will of the appoint-
ing power, even though the appointing power attempts to
fix a definite term; and an officer removable at the pleas-
ure of the appointing power has, 3in the strict meaning of
the word, no 'term’ of office. A constitutional provision
that terms of office not fixed by the constitution shall
not exceed a'Bpecified time does not enlarge the duration
of an office held at the pleasure of the executive."”

We cite the following cases in support of the general rule
sbove quoted: Touart vs. State, 56 So. 211, Ala. Sup. Ct; Greene vs.
Owen, 34 8. E. 424, N. Carolina Sup. Ct.; Childe vs. State, 33 L.R.A.
563, Okla. Ct. of Criminal Appeals; Wright vs. Gamble, 35 L.R.A, 866,
Georgia Sup, Ct.; Quernheine vs. Asselmeler, et al, 129 N. E. 828, I11.

Sup. Ct.
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A we have already pointed out Ariicle TO09 does not re-
quire that the Senate approve the Govermor's deeignation of the Chalrman
of the Livestock Banitary Commiegion. The Legislature has by the provi-
aions of this Article given to the Governor the sole power of appolntment.
No attempt 18 made fto provide for the method of removal of such chalrman
nor deoes any provision appear fixing the term of offlce of the Chalrman
of the Livestock Sanitary Commission. It 1s the opinion of this Depart-
ment that the power to deglgnate the Chairman of the Livestock Sanitary
Commiggion of Texas lies solely within the province of the Governor and
can be exercised at will without the advice and consent of the Senste
and without regard to previous designatione made by another Governor.

Yours very truly
ATTORNEY GENERAL OF TEXAS

By /s/ Ross Carlton
Rose Carlton
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