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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENKRAL

Hon, J.E. MoDonald, Coomissioner

Department of Lgriculture
Augtin, Texas

Dear Sir:
Opinion No., 0-1211
Re: Does the Department
have authority to
of the items describad ro:.- th pty-
ment of salaries for poait ons
otherwise provided for in the O~
priation bi11? C
¥e are in recseipt ¢ ttex of August 2
1939, submlitting to us tuation and
quest lon}
£ b DA Appropriation
Bill of the Fg X4 islat there ia
_ itemized ro' ] ‘ - s 'Rent,

/" telegraph,

printing upp ies an s these being

from Tees spllseted by \thix uepart..;ent through

the administratiqn of osrtelin laws; and these,
Be , adc : he General Contine-

- " from Charter Filing Fees
Revised Civil Statutes, 1925, an
§500.00, as per item 35-B of the
ation Bill. Theu funds are

bill and 15 éerived through the enforverk
Article 5695, Revised Civil Statutes 925
Chapter 287, RB&MM Session of the f’orty-soeond
Legisleture, the sape being fees received fron
public waighers for authority to ogerata a8 such
and from persons Gualifying to test mllk under
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the Babooek Butterfet Law, and the eamount of
this contingent i{s $1,500.00.

"The next represents feeg derived through the
adninistration of Chapter 304, Regular Seasion
of the Forty-fifth Logislature, the same being
foes collected for germination testas and the
smount is sarried under item 58-I, General Ap-

propriation Bill; the amount is $2,500.00,

"Ihe next {8 funds received through the leas-
ing of Jacks and Stalllions tuv Carstakers acsordw
ing to the provisions of H.B. 12, First Called
Session of the Forty«fifth legislature and ap~
pears as item 64«6 in the General Appropriation
Bill, and the amount is $1,950.00.

“Ploasge advige 1if the Deparisent will have
the authority to use any portions of the above
items ané amounts for the payment of galaries
for positions not otherwisze provided for in the
Appropriation Bill." ' '

Upon examination of the itemlzed portion of the
Lepartment of Agriculture Appropriation in Seanate Bill
§37, we find jtems 20, 60-a and 58~ reading as fol=-

ows? :

'Renﬁ, beat, light, postage, telspkone, tele-
greph, printing, supplies and @ontingent,”
{Underscoring ours)
Item 55~b reads ae follows:
“Rent, heat, light, telephone, telegraph,
printing supplies and Contin t," _
“{Underscoring ours})
ITtey 64~0 incliudes the rollplingz :
“Rent, heat, 118ht.‘_post.:go, telephone, print-
t ab.”

ing sup;lies w@m
. derscoring ours)

Jtem 22«-k 18 Worded as follows:

s
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"Postage, printing, frelgbt telephone, tele-
graph apc Coptingent.”
{Underscoring ours)

Thus we find six itoms under different special
funcs in which the words "and Contingent"™ are used, In
ouly three of them is the 1list of purroses preceding
the words ®and Contingent" icentical, ¥We oall atten-
tion to this faet in view of the statement in the let-
ter of reguest that "there is itealzed four amounts
under the heacing, "Rent, heat, lighta, postage, tele-
phone, telegraph, nriﬁting sup; "11es and Contingent, eto,.'™

It is to be ncted that in each of the above ine
stancea the appropriation is from special funds creatsd
under certain laws referred to in the itemiged appropri-~
ation. Unéer the heading "kaintenance and Kiscellanecus®™
there 1ls an appropriation out of the General Revenue
Fund of the state for:

*Furniture, Tixtures, postuge, printing, ex~
press, telophone, telegraph and contingant 68X~
penses,™

We especlially want tz call attention to the fact
that there 18 no special inhibition in the Department
of Agricalture &ppropriAtion azainst the exployment of
additional salaried employaes olthar than those provided
for specifically.

The General Rider to Senate Bill 427 oontains the
following indirect authorization for the employment of
additional enployees ocut of cotingent appropriations:

"AIDITIOMAL ELPLOYER'S COMFENSATION. When
any aaditicnal eumployees, other than those for
which specific sa appropriations have here-
irn been made, are employed and are to be psid
out of contingent appropriations, such eaployses
shall not be pald a larger amount than that
proviced in the regular appropriated salaries
for similar positions in such department or
agenoy, and in the event there are no similarxr
positions withia such department, then sush ad~
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diticnal employee shall not be pald & larger
amount than that provided for similar positions
in other departments or agencles., JIn the event
laborers, skilled laborers, and mechauics cen-
not be obtained at the above mentioned salary
scale, then the head of such department may pay
for teaporary employment only nol exceeding the
prevailing wage scale paid in the locality where
the temporary service iz to be rendered.”

The worcs "contingent appropriations™ would in-
cluce contingent moneys out of special funds as well as
moneys out of the General Revenue Fund.

Opinion No. 0«1332, of this Departement, by the
Hon. Richard ¥. Fairchild, $o George E. Shepherd, Comp-
troller of Public iccounte of the state of Texas is 41-
rectly in point, .

In this opicion it is held that:

" % & % unless the particular departuent is
speclully prohibited from engaging any salaried
employees in addition to those provided speci-
fically by the appropriation for that depart-
ment, a Gepartment head may use his Yoontingent®
appropriation for the employment of additional

ied help. The department head is not re-
quired to obtaln the approval of the Limitation
of Payments Bosrd before making such employment,
for that Board has jurisdietion only over the .
expenditure of 'surpluses' in certain special
funds, and not over the expenditure of Yoontin~
goent sxpense' appropriations. The department
head, however, will be required to number auwoh
salaried positions created and paid out of thig
oontingent fund, as provided in the paragraph-
on *salary payments' in the generel rider to
the genareal appropriation bhill.”™

_ The reasoning of the ebove oplnicn is that the
Lsgislaturs used the term "contingent expense™ in ths
sense of general items of expense not previded for spe-
cifically, rather tham incldental or unforessen items,
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%ie wish to point out certain limitations contained in
the general and speoial riders of the General Depart-
mental Appropriation Bill, Senate Bill 427 of the Forty-

sixth Legislature upon the expsnditure of contingent
funds.

In the general rider there is a limitation upon
the amount of the lump sunm appropriation for contingent
expenses which may be expended during any three months
period, said provision reading as follows:

"It is further provided that, during any three
months period, no department can expend more than
one-fourth of the appropriation made herein for:
«ss (D) contingent expenses, ... provided that
any unexpended valances from previous guarters
nay be expended during subseguent juarters,”

In addition, your attention is ¢alled to the prohi-
bltion against the use of such contingent fund to sup-
plement the moneys protlded for "traveling expsnses”,
as follows:

"It is provided that no expenditures shall he
made for traveling expenses by any depariment
of this State in excess of the amount of money
ltemized herein for said purposes.”

Iin ths third place in the special rider to the Rew
partment of Agriculture Appropriafion in Senate Bill
427, the expenditure of moneys in:special funds is lime
ited expressly to the carrying out of provisions of the
act® which oreated the special funds themselves. In
other worda, the moneysa aecruing to a special fund under
a certain law can only be used for carrying out the pro-
visionsof that particular law and eannot be legally used
for accoxplishing the purposes of any other law.

It is our opinion that in the mbsence of any pro-~
hibition against the hiring of additional employees to
those specifically provided for in the Departmeant of
Agriculture Appropriation under Semate Bill 427, the
Department of Agriculture has the authoritytts use its
various contingent appropriation out of special funds
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orgated under the various acts, sueh as those contine
gent appropriastions set forth at the out set of this
opinion, for the exployment of additional salaried help,
but that coutingent fund under one act may not be used
for the hiring of additional salaried help to ocarry out
the provisions of erother act, :

Truating thst the above fully snswers your ine-
quiry, we are

Yours very truly
ATTCRAREY GERERAL OF TAXAS

By Fj:;;) e ¥ ST X

iSiodb Assistant
Encl. (Opinion 0-1332)

APPROy SEP 14, 1939

ATTORNEY GENRA. Of TEXAS




